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Foreword ix

FOREWORD

In the course of our continuing work with teachers, we have
become aware of their growing concern about how the law affects
their professional and personal lives. Given the proliferation of
governmental mandates about what, to whom, and how public
education must be delivered and the increasingly active efforts of
students and parents to define and claim their legal prerogatives,
many teachers feel caught in the middle: while their responsibilities
under the law are growing, their rights seem to be steadily eroding.

Much of these teachers’ anxiety, we suspect, is due to lack of
information about the extent and limits of their rights, as established
by state laws and court decisions. In fact, even a hasty survey of
judicial pronouncements and community attitudes over the years
clearly reveals that teachers in the United States have more freedom
today than ever before—certainly in their personal lives and
probably in the classrocm. Occasionally a teacher has abused this
freedom; however, for every such teacher therc probably are a
hundred who have failed to exercise legitimate rights that they didn’t
know they had. To know and responsibly exercise their rights—at
home, at work, and in the community—is an xmportant obligation
of teachers, as educators and as citizens.

The authors of this book have developed and presented pro- .
grams on statutes, regulations, and court decisions that affect
teachers and school administrators. Much of the data on which the
book is based was collected during a four-year study,-conducted by

&



X Foreword

the American Bar Association with the support of the Ford Founda-
tion, which was designed to analyvze the relationship between law and
curriculum change. Dr. Stelzer served as director of empirical
research for this study, the results of which were summarized in 1979
in Mandate for Change: The Impact of Law on Curriculum Innova-
tion. by Joel F. Henning et al. The Social Science Education Consor-
tium and the ERIC Clearinghouse on Educational Management
joined with the ABA’s Special Committee on Youth Education for
Citizenship in the publication of that volume.

We are pleased to have the opportunity to participate in publish-
ing this book on the rights of teachers—a subject with important
implications not only for teachers themselves but also for school
building administrators, district officials, school board members,
parents, students, and evervone who has an interest in public
education. And that means all of us.

Irving Morrissett

Executive Direcror, Social Science
Education Consortium

Director, ERIC Clearinghouse for
Social Studies/Social Science Education

Philip K. Piele

Professor and Director
ERIC Clearinghouse
on Educational Management

"
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PREFACE

This book is designed ic address the law-related concerns of
school teachers. School admimistrators, school board members, and
school attorneys should also find the book informative and useful.
-Parents and students will find a goodly amount of relevant school
law. However, the perspective is that of the classroom teacher. The
issues are those which teachers regularly face in regard to their
rights: tenure protection, RIF rights, student disciplinary options,
negligence protection, freedom of speech, privacy.

This perspective has determined the content and emphasis of
our analysis. The legal aspects of studsnt expulsion are touched on
only lightly, although teachers need tc know that expulsion is a
viable option and administrators and school board members need to
learn the legal requirements. Similarly, we do not deal with students’
First Amendment rights, school integration, or contract law.

There are perhap: two gaps in this book. First, although we
describe teachers’ rights to speak, assemble, and organize, we do not
address the legal ramifications of unionization. Unionization—the
rights of union members, collective bargaining. and collective action
—is a technical and specialized field about which others have
written. Furthermore, our discussions with teachers over the year
have indicated that this is not an area of great concern 1o most of
them.

Nor have we attempted to deal with some of the emerging issues
in the legislative arena, among them teacrer accountabiiity and

0 .



Xif Prefuace

teacher competency. Most of the laws related to these areas are too
new and untested to warrant analysis. For now, it must suffice to say
that teachers have always been subject to evaluation by their
supervisors. Tenure laws guarantee teachers due process, should
evaluations lead to demotion or dismissal. Indeed, in at least onc
state (Washington) the courts have used a new statewi le evaluation
procedure to strengthen teachers® tenure protection. Constitutional
guaranices protect teachers from invidious discrimina‘ion in the
guise of evaluation.

Any beok that tries to deal with the legal concerns of teachers in
50 differen: states necessarily sutfers somewhat from overgeneraliza-
tion. Every state has its own laws and individual peculiarities; what is
true for one jurisdiction may not apply to another. Nevertheless,
there are obvious consistencies in the education systems and
education laws of the states. The Constitution and federal courts
impose additional uniformities. We have tried to identify the
established rules and the emerging rules and to convey a sense of the
breadth and nature of the exceptions. Clearly, however, we do not
pretend to offer the last word on the laws of any state or federal
jurisdiction.

The law is not immutable; it changes all the time. It is changing
in the courts, in the U.S. Congress, and in the state legislatures. If
teachers don’t like the legal decisions made by courrs and legisla-
tures, they can and should work to alter them. Teachers® rights are
r.ot gifts of a benevolent society. Teachers’ rights are the hard-won.
results of numerous battles.

The research for this book has thkree antecedents: (1) our studies
of school board politics and the administrative organization of
schools, (2) our work with the New York State Assembly Committee
on Education, and (3) our study of the influence of law on school
teachers and administrators fur the American Bar Association/Ford
Foundation.

O-+er the years, we have benefited from the insights and assist-
ance of many colleagues and friends. We owe basic intellectual debts
to Tom Anton, Kent Jennings, and Donald Stokes. We also owe
much to those who have shared their hands-on experiences with us:
we particularly thank New York State Assemblvman Leonard
Stavisky, New Jersey State Senator Matthew Feldman, and Robert
Daggett, who showed us how education law is made.

Y
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Because this work grew out of the ABA Ford study, we are
indebted to colleagues and advisers at the Special Committee for
Youth Education for Citizenship of the American Bar Association.
We thank Joel Henning, Michael Sorgen, and Charles White. We
thank Donald Sandberg, David Schimmel, and lsidore Siarr.

We could not have wriiten a book for public school teachers
without the assistance of public school te: .hers. We thank the
respondents to the ABA/Ford study who shared their concerns with
us. We thank friends who have talked 'vith us at length: Bob and
Phylis Klein, Jason and Jeri Okin, Deborah Rosen, Bill and Paula
Selzer, Diane Wessel, Bob and Ginny West. We thank members and
officers of the Ilinois Council of Social Studies and the Illinois
Association for Supervision and Curriculum Development who gave
us assistance and encouragement.

Several people have read and commented on drafts of this
book. We thank Don Layvion, Sheldon Miller, and Fred Rosenberg.
And we thank our editor, Ann Williams.

Finally, we acknowledge the skill and persistence of Dolores
Condon. who 1vped several drafts of this text.

Leigh Stelzer
Joanna Banthin

Teaneck. New Jersev
August 1980
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INTRODUCTION

Teachers have come a long way in the last S0 years. Their
professional image has changed. Ideas about what is proper beha+:ur
for a teacher have changed. And the law has changed.

In the past, the community expected teachers to be poor and
meek. Dedication meant long hours for little pay. In many com-
munities, teachers were held to the same expectations as were
ministers’ wives: no smoking, no drinking, no wearing flashy clothes
or driving expensive cars; go to church, be a good family person.
The cast-iron rule was: Thou Shalt Not Offend the Community. If
teachers disagreed with the dominant social, political, or religious
perspectives of the community, they kept it to themselves.

Just as teachers were neither seen nor heard outside the class-
room, in the classroom the expectation was that they would be sub-
servient to the community’s social and political mores. If they
stepped across the line, voiced opinions, or became controversial,
teachers faced dismissal.. And dismissal was arbitrary: there was no
hearing, no appeal. After all, if a hearing was required, the teacher
was obviously too controversial for the community.

Times have changed. Today’s teachers have a new professional
image. Laws and court decisions give teachers more protection from
arbitrary community harassment. Strong organizations work to
uphold the rights of individual teachers.

What rights do teachers have?
The area in which teachers have gained the most freedom is in

the right to a private life outside the school. Most teachers now take

-
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for granted their right 10 a private life. Teachers can choose their
friends, their organizational involvements, their community activi-
ties. Teachers can run their own lives, and they can even run for
office. A teacher's personal affai:s are considered private.

Of course, since teachers are entrusted with the care of minor
children, there are some limits on their behavior. A teacher’s life is
private up to the point at which it interferes with the education of the
children. Courts have said that school boards can dismiss teachers
and administrators who commit crimes or admit to involvement in
criminal activities. However, deviant sexual behavior is essentially a
teacher’s personal business as long as it remains private. Even if
sexual exploits become publicly known, a teacher has some protec- .
tion. including the right to a fair and impartial hearing. Further-
more, recent court decisions have held that before punishing a
teacher a board of education must demonstrate that such activities
will have a detrimental effect on students or the school.

How much of their own life styles can teachers bring into the
school? There is some recognition that teachers can and perhaps
should leave some aspects of their private lives at home. The courts
‘recognize that a teacher is a citizen in a democracy, and that role
models of democratic citizenship in the schools are desirable. How-
ever, teachers can bring their political convictions into the class-
room. Generally, courts have ruled that the school should be a
marketplace for the free expression of ideas. But the classroom is not
a bully pulpit or a place to let out frustrations: there must be
balance, equal time for competing viewpoints.

Good taste is a standard that teachers should uphold. Obsceniry
is not acceptable. Further, a teacher should not teach matenial that
supervisors have expressly forbidden. But if a teacher believes that a
taboo subject, person, or book belongs in the classroom, the court
will listen to claims that the school board or administrators are
inhibiting the free flow of ideas. The teacher may even win the case.

In many jurisdictions, teachers can go to work in whatever
clothes they prefer. However, federal appeals courts have held that
school authorities can reasonably request that employees dress in a
way that is acceptable to the community. Nevertheless, if noncon-
forming dress reflects the teacher’s personal, social, or political
commitment it may be protected under the First Amendment. A
teacher can probably wear a dashiki to express commitment to black
liberation or a beard if doing so symbolizes commitment to the ideals

Q .
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of Abraham Lincoln. A teacher may wear an armband or a political
button. However, freedom of expression may be limited if it can be
shown that it disrupts the educational process.

Tenure provides an additional protective shield available to
almost all teachers today. Tenure gives teachers the right to their
jobs. Tenured teachers cannot be dismissed without due process of
law or without cause; they are entitled to notice of charges and a fair
hearing, with the opportunity to present a defense. The burden is on
the school authorities to show that there are good and lawful reasons
for dismissal.

**Live and let live’” may be a maxim for happy living in the
community, but the classroom is different. Teachers are responsible
for their students. Their responsibilities are d=fined in statutes, court
decisions, and local school regulations. Teachers must prevent
students from harming themselves, other students, or school
property. They must maintain order. and they must evaluate the
academic progress of students. )

Teachers may be charged with negligence if they are either too
severe or too lenient. Teachers may not beat students into submis-
sion, but they are entitled to expect students 10 obey reasonable
requests. Theyv have the responsibility to protect their students and

the right to defend themselves.
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TENURE '

Tenure is the mos! familiar of teachers’ rights. It is known to
boards of education, administrators, teachers, teachers-to-be,
parents, community groups, and students. It is an ‘‘essential safe-
guard to academic freedom,’’ a *“‘shield for incompetence,’’ a
““block to civil rights legislation,”” or a ‘‘barrier to change’—
depending on who is describing it and whar the problem is. -

Tenure—sometiimes called continuing appointment, permanent
appointment, or continuing contract—gives teachers the right to the
- continued possession of their jobs. It is their primary guarantor of
job security. Withput tenure, a teacher’s job is secure only for the
specified duration of the contract. A teacher who has no contract
serves entirely at the pleasure of the board of education.

The purpose of tenure is to protect teachers from arbitrary -
harassment by the public or the board of education. State legisla-
tures have recognized that teaching can be a sensitive occupation.
Teachers of high quality and integrity may come into conflict with
ardent special-interest groups in the community. Tenure is.a means
for insulating the teacher from-gross forms of political pressure and
for ensuring a continuing supply of high-quality teachers.'

Legislatures in almost all states have granted teachars the pro-
tection of tenure. Most of the last holdouts passed laws during the
1970s which granted tenure or increased the numbers of teachers
covered by tenure. In 1980, only Texas and Wisconsin continued to |
“deny tenure rights to large numbers of teachers.

14



2 Teachers Have Righrs, Tco

Tenure s statutory. not contractua!. Aithough -tates, not
school districts, give tenure rights to teachers, such rights are limited
to and valid only in the local schoc™ ai trict in which a teacher is
emploved.

Tenure is job security. But how do teachers get job security?
How long does it take to acquire it? What specific aspects of the job
are secure: Teaching? Teaching a particular subject or subject area?
Teaching at a certain grade level or range? Teaching in a particular
school building?

Probationary Period

In all but a féw of the tenure states, teachers must serve a period
.of probation before they are eligible for tenuré rights. The length of
the probation peri<t varies. Mississippi, Vermont, and Washington
have no probatior: period; first-vear teachers have the same protec-
tion as their more-senior colleagues.. Most states require two or three
years’ probation before granting tenure. Teachers in {Indiana.
Missouri, and Ohio must serve up to five vears' probation. -

Generally. teachers receive tenure automatically if their con-
tracts are renewed beyond the probationary period set by stature.
Since most states provide that a teacher’s contract is automatically
renewed unless notice to the contrary is civen by a certain date (gen-
erally in April), school boards do niot necessarilv have to take poSsi-
tive action to grant tenure: teachers are awarded tenure when the
school district fails to dismiss them bv the end of the probation
period. This ‘‘default system’ has led to countless court conflicts

about whether particular teachers are entitled to tenure.?
Tennessee is an exception to the default system. The Tennessee

Supreme Court has ruled that tenure requires an affirmative act by
the school board to reemploy the-teacher. ~-

Snell v. Brothers*
Billy Joe Snell was complering his third and final yveur of pro-
barion. Under Tennessee statute, if a schoo! board does not
intend to renew the contract of an untenured teacher it must
- notify the reacher by April 15. When the Rutherford County
Board of Education failed to notifv Snell by rhe statutory
‘date that his contract had nor been renewed, Snell claimed
that he was entirled ro renure. The court, however, ruled thar '
‘‘a teacher does rnot acquire permanrent tenure status by mere

‘1.‘)



Tenure 3

passage of tirme. " The board’s fuilure to notifv Snell required
only that his contract be renewed for one more vear.

Limitations on Tenure Rights —

What aspect of an educator’s job is secure? Tenure gives an
employee the right to a position with the school district; it does not
entitle the employee to a parricular position. Teachers are, however,
entitled to positions comparable to those they held-when they were
granted tenure and for which they are qualified.®

Some states limit tenure to classroom teachers. The Arkansas
Teacher Fair Dismissal Act defines a teacher as ‘-‘any person, exclu-
sive of the superintendent or assistant superintendent(s), emploved
in an Arkansas public school district who is required to hold a teach-
ing certificate from the Arkansas Department of Educatior as a con-
dition of employment. ’* Other states extend tenure to all certificated
personnel. The Mississippi School Employment Procedures Law
applies to ‘*any teacher. principal, superintendent . . . and other
professional personnel . . . required to have a valid certificate issued
by the state department of education as a prerequisite of
employment.’"’ )

The New Tersey law applies 1o “*all teachers, principals, assistant
principals, vice principals, superintendents, assistant superintend-
ents, and all school nurses . . . and such other employees as are in a
position which requires them to hold appropriate certificates issued
by the board of examiners.’’® Additional New Jersey statutes extend
the rights of tenure to school district secretaries and maintenance
personnel.® The Louisiana law extends tenure to school bus drivers.'°

Many states deny tenure to school administrators, particularly
superintendents and principals. Kansas’ teacher tenure law excludes

““supervisors, principals. superintendent . . : or any person employed
in an administrative capacity by any vocational-technical
school. . . .””'' The reasoning behind such exclusions is that school

boards and top-level administrators ought to have full discretion in
filling these positions. Often, however, the individuals who fill these
positions are eligible for tenure as district employees. Although they
have no tenure rights to their administrative positions, they do have
rights to other jobs which they are qualified to fill within the district.

Tenure rights do not extend to a teacher’s extra duties.'? Assign-
ment, reassignment, and withdrawal of extra duties is done at the
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complete discretion of the school board. Thus, teachers do not have
tenure rights to positions as coaches, activity advisers, club sponsors,
or monitors, regardless of whether such duries involve additional
remuneration or whether they are specified in a teacher’s contract.

Tenure is always systemwide; it is not limited to buildings or
schools within a district.'* However, tenure rights may be limited to
certain subject areas, grades, or other full-time responsibilities—for
example, counseling. Generally, states give teachérs tenure as

teachers and allow certification Or experience to determine each

teacher’s competence to fill available openings.'*

New York kas a variety of tenure areas that limit the positions
available to a tenured teacher.'® Tenure is granted on the basis of
grade levels (elementary, secondary) and certain specified subjects of
an artistic or vocational nature (music, art, vecational education).
Under the law, the commissioner of education and local school"
systems are permitted to specify additional tenure areas. The courts
have recognized guidance, driver education, school-nurse teaching,
and remedial reading as special subject tenure areas. The complexi-
ties and vagaries that surround tenure in New York are a source of

constant litigation.'® -

Extent of Tenure Protection

Tenure laws protect teachers by enumerating the legal causes for
dismissal of teachers with continuing appointments and specifying
the procedures that govern the dismissal process. Generally, non-
tenured teachers may be dismissed for reasons other than those
enumerated in the tenure laws or for no reason at all. When non-
tenured teachers are dismissed, they are usually not entitled to the

. procedural due process that is the right of tenured teachers.

- Dismissal for Cause

State laws reflect an effort to balance teachers’ need for protec-.
tion from personally or politically motivated pressure against the
desire of school authorities to maintain control. Typically, this
‘balance is achieved by specifying a limited number of Jjustifiable
causes for dismissal. This list of causes usually includes various kinds
of personal faults that a teacher may demonstrate and an open-
ended reference to some unspecified ‘“‘good’ or “‘just’’ cause. In
addition, many states specifically indicate that nothing in the tenure

’ ’g
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law limits a school board’s power to revise its educational program
or reduce its staff in response to financial constraints.
The tenure law of Connecticut is a succinct statement that con-

tains ail three of these elements:

Beginning with and subsequent to the fourth year of continu-

ous employment of a teacher by a board of education, the

contract of employment of a teacher shall be renewed from

year to year, except that it may be terminated at any time for

one or more of the following reasons:

* inefficiency or incompetence;

* insubordination against reasonable rules of the board of
education; - -

* moral misconduct: )

® disability, as shown by competent medical evidence;

® elimination of the position to which the teacher was

. appointed, if no other position exists to which he or she
may be appointed if qualified; or

® other due and sufficient cause.'”

Illinois’ tenure law contains the same basic elements, although -
its provisions are more compléx and seemingly more nearly open
ended. The law gives the Board of Educatiocn the power to

dismiss a teacher for incompetency, cruelty, negligence,
immorality, or other sufficient cause and to dismiss any
teacher, whenever, in its Oplnlon he is not qualified to teach,
or whenever, 1n its opinion, the interests of the schools
require it, subject, however, to the provisions of Sections
24-10 to 24-15, inclusive. Temporary mental or physical
mcapacxty to perform teaching duties, as found by a medical
examination, is not a cause for dismissal. Marriage is not a

cause for removal.'*

A separate section of the Hlinois Education Code deals with
reduction in force:

If a teacher in contractual continued service is removed or
dismissed as a result of a decision of the board to decrease
the number of teachers e.aployed by the board or to discon-

- tinue some particular type of tesching service, written notice
shall be given the teacher by registered mail at least 60 days
before the end of the school term, together with a statement
of honorable dismissal and the: reason therefore, and in all
such cases the board shall first remove or dismiss all teachers
who have not entered upon contractual continued service
before removing or dismissing any teacher who has entered

15




6 Teachers Have Rights, Too

upon contractual continued service and who is legally quali-
fied to hold a position current'y held by a tcacher who has
not entered upon contractual continued service.:*®

Srates vzir_v somewhat in the persohal faults that they list as
justifiable causes for dismissal. The faults most commonly cited are
immecerality, incompetence. neglect of duty, inefficiency, insubordi-
nation, and incapacity, in addition to an open-ended categorv at the
end of the list. Courts usually interpret these operi-ended clauses as
referring back to acts or events of the same type as those previously
enumerated.’® However, school boards have argued (and some
courts have concurred) that such a clause should be interpreted. as_
meaning anyv good cause.

Not all tenure laws list specific causes: some are entirely open
ended.’’ lowa’s new continuing contract law cites *‘just cause’’ as
the only reason for discharge and coxutract termination. The state of
"Washington’s statute speaks primarily of *‘probable cause’’ and
“*sufficient cause’” for dismissal; the only specific causes mentioned
are lack of sufficient funds and loss of a levy election.

This lack of specificity has led the Washington courts to promul-
gate a new standard for determining whether causes for discharge are
sufficient.** They have read the dismissal law in combination with a
statute that requires school districts to systematically evaluate certi-
ficated personnel. An employee whose work is found to be unsatis-
factory must be notified of his or her deficiencies and told how to
improve by February I of each vear; the einployee has until April 15
to demonstrate improvement. The court ruled that, given the new
law’s requirement for annual evaluation of teachers, it follows that
‘‘conduct, practices, and methods which can fairly be characterized
as remedial reaching deficiencies . . . cannot consititute ‘sufficient
cause’ for discharge unless [the las ’s] notice and probationary pro-

cedures are complied with.>**
Property Rights

School board members and school administrators periodically
complain that tenure laws protect incompetent teachers. However,
there is no tenure law -that does not incorporate incompetence as a
reasonable cause for di- ssal. The real targets of such complaints
are the cismissal proceuL 2s desigried to safeguard tenured teachers.

Many of the tenure dismissal procedures established by state

1Yy
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legislatures, courts. and state departments of education are cumber-
some. Furthermore, standards of fairness and proper procedure are
constantly changing and evolving, and it is difficult for school
authorities to keep up with the changes. Thus it has become common
tfor school authorities to blame the courts when a dismissal is
reversed on the basis that a school district failed to follow proper
procedures. Some administrators use the tenure laws as an excuse for
retaining incompetent teachers, even though the real problems may
be inadequate supervision of personne! and insufficient documenta-
tion of grounds for dismissal.*

Although state tenure laws vary, federal court rulings have
essentially standardized the dismissal procedures that school systems
must follow. The U.S. Supreme Court has ruled that states are under
no constitutional obligation to grant tenure to teachers. However, a
state that does grant tenure gives teachers a constitutionally pro-
tected right to their jobs. A tenured job is considered a form of
property: it cannot be taken away without due process of law.

The Fourteenth Amendment to the Constitution savs that the
state, including such creations of the state as school boards, cannot
deprive a person of liberty or property without due process of law.
For the courts, property is a concept that has gathered meaning from
experience. Court decisions elucidate the attributes of property pro-
tected by due process. Thus, the Supreme Court has concluded:

To have a property interest in a benefit, a person clearly mu:st N
have more than an abstract need or desire for it. He must

have more than a unilateral expectation of it. He must,
instead, have a legitimate claim of entitlement to it. It is a
purpose of the ancient institution of property to protect those

claims upon which people rely in their daily lives, reliance

that must not be arbitrarily undermined. It is a purpose of

the constitutional right to a hearing to provide an opportu-

nity for a person to vindicate those claims.?®

Property is not limited to real estate or things; property interests
'encompass many types of benefits that a person may acquire. For
example, in Goldberg v. Kelly the Supreme Court held that a person
receiving welfare benefits under state standards defining eligibility is
entitled to due process before the benefit can be revoked. ¢ Similarly,
in Goss v. Lopez, the court found that states which provide free
public education to ”hnldren cannot suspend or expel rhem from

school thhout due process.

(oY
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How do we know whether a teacher has a legitimate claim of
entitlement? One answer is that a claim is legitimate if it is objec-
tively reasonable for an employee to believe that he or she c.an rely
on continued employment.** A state tenure law that promiscs to
continue a teacher’s contract after a probationary period and to
dismiss an employee only for cause supports a reasonable expecta-
tion of continued employment. The Supreme Court has ruled: *‘A
written contract with an explicit tenure provision clearly is evidence
of a formal understanding that supports a teacher’s claim to entitle- .
ment unless sufficient ‘cause’ is shown.®’ By way of contrast, a
contract with an explicit termination date which provides only for
advance notification of dismissal, without specifying the need to
show reason or cause, does not confer a property right.

. Almost all states now provide explicit statutory schemes where-
by teachers attain tenure. Contracts usually make it clear whether,
and under what conditions, teachers have tenure. Yet the absence of
explicit contractual provisions does not foreclose the possibility that
a teacher has a property interest in reemployment: informal agree-
ments or conduct may justify an expectation of continued employ-
ment. In Perry v. Sindermann, the Supreme Court ruled that a long-
time instructor at 2 Texas college with no explicit tenure system
might be able to show that he had a legitimate ¢laim of entiilement
to job tenure.

Due Process

Tenured teachers are entitled to procedural due_ precess to
demonstrate their continued claims to their Jjobs in the face of dis-
missal proceedings. Due process has a long legal tradition: Daniel
Webster expiained it as ‘‘the law which hears before it condemns,
which proceeds upon inquiry and render; Judgment only after trial.’’
In the context of tenure dismissals, due process requires a set of
procedures which ensure adequate notification of dismissal and a
fair hearing.’® Although the states differ on the exact details of the
procedures, the essential elements are the same from state to state.

Adequate Notification .

A tenured teacher has a right to adequate notification of dis-
missal. Adequate nctification means both a detailed statement of
_charges and sufficient time to prepare a defense. The timing of noti-
fication and the sequence of procedures that must be followed by
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school authorities and teachers are spelled out in state laws. ]

A tenured teacher is entitled to a full statement of charges.*'-
Courts have taken pains to distinguish between the highly general
statutory causes for dismissal and the specific kinds of reasons or
charges that are necessary 10 sustain a dismissal. The statement of
charges must include specific allegations of wrongdoing, supported
by information abou( time. place. and other circumstances.

Generally, if the charges are insufficiently specific to permit
refutation, the teacher can ask for a bill of particulars in an attempt
to force school authorities 1o provide a more-detailed statement of
charges and evidence.’* However, school authorities cannot intro-
duce new charges, under the guise of greater detail, after a cut-off
date specified by law.*' .

Some state statutes require a warning notice before school
authorities can begin formal dismissal action against a teacher. In
Illinois. before teachers can be dismissed for cause, they are entitled
to a warning if the causes are ‘‘remedial.’’—that is, removable or
correctable.** Missouri law calls for a 30-day warning notice before a
. school board proceeds to terminate a teacher for incompetency,
inefficiency, or insubordination.** California law entitles teachers to
90 days’ notice in which to remedy teaching deficiencies.*®

In many ‘cases, courts have ruled that the failure of school
authorities to follow prescribed procedures with regard to timing and
notification nullifies a dismissal.’” However, the courts do not view
all elements of procedure as critical to ensuring due process: they
have often been willing to accept substantial compliance with the law
even when school authorities fail to meet precise requirements. **

Fair Dismissal Hearing

A fair hearing is the second requirement of due process. When
teachers are dismissed, they must be informed of their right to a
hearing. Generally, the teacher has a specified number of days in
which to request a hearing; the hearing date is then set by mutual
agreemenit. In Illinois, a school board is required to prepare auto-
matically for a hearing unless the teacher requests in writing that no
hearing be scheduled. In Wyoming, a school board must hold a
hearing unless the teacher waives this right in writing.

A fair hearing requires several elements: The teacher is entitled
to be represented by a lawyer and to present a defense which includes
both giving evidence and cross-examining witnesses. Further, the

D
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10 Teachers Have Rights, Too

teacher is entitled to an impartial decision based on the evidence
presented at the hearing.’°

The requirement for an ‘‘impartial’’ decision has generated the
greatest amount of controversy. The standard procedure in dismissal
hearings is for the school board to sit as both judge and jury. School
board members are often called as witnesses against the teacher, and
sometimes they ev.u participate in the prosecution. It is difficult to
see how a teacher can get an impartial hearing in these circumstances.

In the interest of fairness, soine school boards have tried to limit
their role to that of jury when-they are permitted to do so by
statute.” In this case, a board may allow an admigistrator to bring
charges against the teacher and to _prosecute the charges at the
hearing, perhaps employing a lawyer to act as a disinterested judge.
Whether a hearing can be ‘“‘impartial’’ when a district administrative
officer is assigned to prosecute a teacher is problematic. In any case,"
the fairness of such a procedure has been challenged in numerous
state courts, with limited success. Citing instances of bias in the
hearing procedures, some cou s have reversed dismissals. For
example, in Monahan v. School District No. 9 Freemont County, the
Wyoming Supreme Court found that a tenured teacher did not
receiwve a fair hearing when the school board designated its attorney
to act as both presiding officer and prosecutor.*' This dual role
required ‘he aticrney to rule on objections to his own questions.
Needless to say, he also ruled on his own objections.

For the most part, courts have viewed insta&inces of bias as excep-
tions to otherwise acceptable systems. Afterl:' the Pulaski Circuit
Court ruled that the Kentucky dismissal law violated due process
because the school board *‘is cast into and o\ccupies the roles of -
employer, investigator, accuser, prosecutor, jun‘*y, and judge,’” the
Kentucky Court of Appeals reversed the deci ion.** The appeals
court noted that the law and the form of hearing mandated-by prior
decision ‘‘cloak a ‘tenured teacher’ adversely.- affected by board
action with aedditional and sufficient blankets of protection.’’ In
most such legal challenges, the availability of judicial review has
been held to be an adequate and appropriate safeguard against gross
violations of due process. The U.S. Supreme Court recently ruled, in
Hortonville Joint School No. 1 v. Hortonville Education Associa-
‘tion, that a school board’s assumption of multiple roles in a
dismissal hearing is not an inherent violation of due process.*?

3
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The Right to a Fair Hearing

The due-process hearing rights listed below have
generally been upheld by the courts. Specific hearing
rights may vary according to the state, the court. and
the significance of the hearing. Any teacher requesting a
hearing should seek in advance to ascertain his or her
specific rights and to expand these rights if desirable.
e Timely and adequate notice of reasons and charges (in
writing). -

® Information about the names of witnesses and the
nature of their testimony.

* Reasonable time to prepare for the hearmg

® Representation by counsel.

® Opportunity to be heard, to present arguments and
~cvidence.

. Opportunity to subpoena witnesses.

® Opportunity to examine and cross- e\camme wnnesses.

® Assurance that all testimony will be given under oath.

® Assurance that the hearing will be based exclusively
on charges contained in the notice.

® An objective «nd impartial hearing officer or hearmg
tribunal which does not present or prosecute the case
for dismissal. )

e Assurance that all members of the hearing tribunal
will be present to hear all evidence; absentees should
not be able to participate in final decisions.

® Assurance that the decision will be based only on evi-
dence presented at hearing. :

® Transcript of the hearing (free or made available at
COSt).

e Statement of reasons for and evidence supportmg the
-decision.

* A timely decision.

o
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12 Teachers Have Rights., Too

Hortonville v. Horronville** _

Teachers were dissatisfied with a new contract offered
by the school board. and thev went out on strike. A | frer
examining rhe options available, the board decided ro fire all
the striking teachers. At the original dismissal hearing, the
board sar as judge and jury and determined thar rhe
dismissals were justified.

In cour:, the teachers argued thar thev had been denied
an impartial hearing: How could the school board, which
had provoked the strike and later chosen to dismiss the
leachers for siriking, impartiallv judge whether the strike was
Justified and the dismissals were appropriate? Although the
teachers argued rhar there was an inherent conflict of interest
in the board’s dual role. they were unable to identifv even
one specific instance of bias in the board members’ behavior
roward the teachers.

The Supreme Court majoritv held thar it had been
proper for the board to trv the reachers. First, board mem-
bers had no direcr financial srake in the decision. Second,
mere familiarity with the facts was not sufficient to disqualifv
board members: indeed, even a board member who had
taken a public position on an issue related to the dispute
would not be disqualified, in the absence of evidence rhar he
or she was not capable of judging a particular controversv
Jairly on the basis of its own merits. Third, the siate and the
voters vest school-board members with responsibility for
employing and dismissing teachers: ““Permitting the board ro
make the decision ar issue here preserves its control over
school district affairs, leaves the balance of power in labor
relations where the state legislature struck it, and assures thar
the decision whether to dismiss the reacher will be made by
the body responsible for the decision under state law. *’

A few states have removed the dismissal hearirg from the juris-
diction of the school board.‘* Washington law calls for a hearing
panel made up of three attorneys—one chosen by the teacher, one by
the board, and the third by the other two attorneys. A new proce-
dure in Illinois calls for the teacher and the board to select a hearing
officer from a list of five candidates submitted by the state education
department. Connecticut allows the school board to conduct the

-hearing but gives both the teacher and the board the option of
appointing an impartial three-person panel to conduct the hearing.

Whether a decision is impartial depends not only on who makes
the decision but also on what evidence supports the dccision. A
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decision to discharge a teacher must be based both on the charges
cited in the notice to the teacher and in the bill of particulars and on
the evidence presented at the hearing. Furthermore, the hearing
record must indicate the charges and the evidence accepted by the
hearing officer as substantiating the charges. The courts have
reversed a number of teacher dismissals on the basis of failure to

meet these requirements. *®

Interim SuSpension

A school board may suspend a teacher in anticipation of a dis-
missal hearing if doing so is in the best interest of the school. How-
ever, the board must then quickly set a hearing date or reinstate the
teacher. States differ in whether they pay suspended teachers: in
Georgia, Michigan, Vermont, and some other states, suspended
teachers are entitled to their salaries until hearings have been con-
cluded.*” Generally, suspended teachers who successfully challenge
distaissal are entitled t¢ oack pay and, of course, reinstatement.

Nontenured Teachers

Teachers without tenure, whether they are on probation and/or
teaching in districts withcui tenure laws, have property rights to their
jobs for the terms of their contracts.** While under contract, they
share the due process rig:.:s of tenured teachers and cannot be
summarily dismissed. This protection is very limited, however,
because most dismissals arc effected by simply refusing to renew
teachers’ contracts. Lacking the right to continuing employment,
teachers without tenure have no reasonable expectation of renewal
and thus no property-right claim to due process.

Both legislatures and courts-have been loath to limit the discre-
tion of school authorities to decide on the retention of probationary
teachers. The U.S. Supreme Court has ruled that nontenured
teachers have no entitlement to continuing employment and, thus,
no property-right claim when a contract is terminated.*® A teacher
whose contract contains an explicit termination date or lacks a pro-
vision that dismissal must be for cause does not have a property right
to a position. As'noted above, in Perry v. Sindermann the court left
open the possibility that even in the absence of contractual provi-
sions a teacher may be able to show reasonable expectation of con-
tinued employment. However, this possibility now seems remote,
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14 Teachers Have Rights, Too

given the large number of states which have adopted explicit statu-
tory tenure systems. Thus, nontenured teachers whose contracts are
not renewed must rely primarily on the proiection afforded by the
civil-rights and libertv-rights guarantees in the U.S. Constitution and
the Iimited procedural guarantees in state codes.

All teachers, of course, have civil rights, among them the rights
of speech, association, assembly, and petition.*® However, the
knowledge that they cannot be fired for exercising these protected
rights is not particularly reassuring to probationary. teachers, few of
whom are dismissed for such reasons. Furthermore, the Supreme
Lourt recently ruled, in Mz Healthy Citv School District v. Doyle,
that a teacher must in the first instance demonstrate that protected
rights were involved in the dismissal and then prove that they were
the deciding factor.’’ The Doyle ruling means that it is irrelevant
whether some reasons for dismissal are unconstitutional as long as
there are additional, legitimate reasons.

A liberty interest is an interest in one’s good name or reputation
as it might affect future employment opportunities or community
acceptlance.** A dismissal that threatens a teacher’s good name or
reputation threatens his or her liberty interest. In Paul v. Davis, a
majority of the Supreme Court held that ‘t_here IS no constitutional
right to a good reputation in the absence of loss of employment or
other tangible property or benefit: mere defamation dc¢ 2s not invoke
Fourteenth Améndment due-process hearing rights. However, a
teacher who is defamed in a termination procedure would not face a
similar barrier—clearly, the loss of employment and the threat to
future employment eligibility would invoke constitutional protection.

Huntley v. Community School Board of Brooklyn*®
Claude Huntley had been the nontenured acting princi-
pal of New York City Intermediate School 33 for three vears.
. During that rime, the school had been plagued by fires, hall-
way incidents, teacher complaints, and other problems. Prior
to dismissing Huntley, the school board made public a list of
charges. These charges included starements thar Huntley
Jailed to demonstrate thar quality of leadership necessary (o
deal effectively. with the educational program, that he was
responsible for the rapid deterioration of the school, that he
had not provided for the bosic safery of the children and
staff, and thar his lack of Ieadersh:p had created a climate of
confusion and discontent:
The U.S. Court of Appeals held that Huntley was
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enritled to a fair hearing prior to rhe board's annowuncement
of charges. The court said that the public statement or the
charges made it unlikely thar Huntlev would ever have u
chance to obtain another supervisory positicn—in rhe public
schools or elsewhere. The charges went to rhe heart of
Huntlev's professional competence: in the words of the
Supreme Court's Roth decision. the board had imposed a
“stigma’’ that foreclosed his freedom ro rake advantage of

other emiplovment opporruni: >s.
The case was returned ro the district court 1o determiirte

the extent of (and appropriare relief for) rhe damage
suffered by Huntley as a result of the board’s tailure to pro-
vide a timely due-process hearing.

~ The Huntleyéiecision shows that, although the courts may not
help a teacher proYect his job, they can help protect his good name so
- that he can get another job. Recognizing. however. that dismissal
per se may make it harder to find another job, the courts have made
it difficult to invoke liberty protection. In Bishop v. W ood. the U.S.
Supreme Court ruled that if an employer is publicly silent about the
reasons tor dismissal—if the employer tells only the emplovee—the
employee’s liberty interest is not threatened. Further, dismissal does
not threaten an emplovee’s liberty interests if the reasons leak out
afterward. Finally. whether the stated reasons are false or based on
incorrect information is irrelevant: unpublished falsehoods are no
more harmful to a person’s reputation than unpublished truths.
Thus., a teacher would seem 10 have no recourse should harmful
information ‘‘leak’ out to potential emplovers.**
Procedures for protecting civil rights and liberty interesis are
~designed to shield teachers from gross violations of their constitu-
tional freedoms: theyv seldom apply to the mundane considerations
involved in the evaluation of probationary teachers. who must look
1O state statutes and court decisions for assurance of elementary fair-
ness. Unfortunately, in the interest of maxirizing the power ot local
school boards. many states give no protection to nontenured
teachers. For example, Michigan requires only that teachers be given
timely notice of unsatisfactoery work. **whether based on good. bad
or unstated reasons.’ " Tennessee does not even provide for giving
notice to nontenured teachers, and the state courts decline to review
nonrenewal decisions.**
Other states do try to protect nontenured teachers from
arbitrary or untfair contract terminatioas.*” Connecticut and Cali-
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16 Teachers Have Rights, Too

fornia require notice of reasons for dismissal as well as a hearing, if
the teacher requests one. Although New Jersey statutes are silent on
the rights of probationary teachers, the state supreme court has ruled
that in . rder to prevent the arbitrary abuse of power, a school board
must aisclose reasons for dismissal (at the request of the teacher) and
must grant timely requests for informakdismissal hearings. 1llinois

law requires that a school board give a second-year probationary

teacher ‘‘specific’’ reasons for dismissal, but nc hearing is required.

On the face of it, a statement of reasons for dismissal may
appear to be of little value to a probationary teacher whose contract
has not been renewed. However, such a statement can be very
helpful. On the one hand, it tells the teacher what went wrong and
suggests ways of correcting deficiencies; on the other, it prow\gs a
basis for assessing the legitimacy of the reasons cited and chal]engmg
those that are not legitimate. As one judge noted in response to a
teacher’s appeal, the school district’s refusal to give reasons for
dismissal

effectively forecloses her from attempting any self-improve-
ment, from correcting any false rumors and explaining any
false impressions, from exposing any retributive effort
infringing on her academic freedom, and from minimizing or
otherwise overcoming the reason in her discussions with a
potential future employer.**

The potential risk involved in citing reaons for dismissal has not
been missed by school attorneys: publicly stating such reasons may
jeopardize the liberiy interests of a teacher or may reveal that one or
more of the reasons are unconstitutional. Since a teacher may use a
schocl board’s statement of reasons for dismissal to buttress civil
and liberty rights claims, district officials are often urged to keep
their decisions—and the reasons for those decisions—secret, insofar
as the law permits.*®

Nontenured teachers should not take much encouragement
from requirements that reasons for dismissal must be provided.
Generally, the courts will accept a school board’s reasons at face
value; any good reason is acceptable.*® Reasons, the courts say, are
subjective—a matter of opinion, evaluation, and judgment. There-
fore, a teacher cannot really challenge the truthfulness of reasons.
Finally, the U.S. Supreme Court’s recent Mt. Healthy and Bishop
decisions severely narrowed opportunities to challenge reasos for
dismissal on the grounds cf denial of civil and liberty rights.

D1,
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Tenure

Tenure gives teachers job security by providing for procedures

that ensure fair dismissal. Teaching is a sensitive occupation.
Teachers ought not be dismissed for partisan political reasons, nor
for reasons that are arbitrary or capricious. Tenure guarantees a
teacher due process in termination procedures and helps ensure that
dismissal will be for just and demonstrable causes.

Notes to Chapter 1

A number of courts have commented on the purpose and goals of tenure: see.
for example, Redman 1. Department of Education, 519 P. 2d 760, 766
(Supreme Cr. of Aka.. 1974): The purpose of tenure is **to give job security to
experienced teachers and 10 ensure that they will not be discharged for
inadequate reasons'*: AAlabama Stare Teachers Association v. L owndes County
Board, 289 F. Supp. 300, 303 (M.D. Ala.. 1968): **There is a two-fold
legislative purpose behind tenure laws and the tenure system: first, the laws
and system give teachers security in their positions and guarantee the freedom
to teach by protecting them from removal on unfounded charges or for
political reasons; second, the system benefits the public generally by assuring a
more competent and efficient teaching force' : Rockwell v, Board, 227 N.W.
2d 736, 737 (Supreme Ct. of Mich.. 1975): **Goals sought to be achieved by
Teachers® Tenure Act are: maintenance of adequate and competent teaching
starf, freedom from political and personal arbitrary interference; promotion of
good order and welfare of state and of school system by preventing removal of
capable and experienced teachers at personal whims of changing office
holders: to protect and improve state education by retaining teachers who are
qualified and capable and who have demonstrated their fitness: and 1o prevent
dismissal of such teachers without just cause’’; Ricca v. Board, 418 N.Y.S. 2d
345, 348 (Ct. of App., 1979): “*The tenure system is not an arbitrary
mechanism. . . . Rather it is a legisiative expression of a firm publ.. policy
determination that the interests of the public in the education of our youth can
best be served by a system designed to foster academic freedom in our schools
and to protect competent teachers from the abuses they might be subjected to
if they could be dismissed at the whim of their supervisors.”*

According to Daniel and Richard Gatti, authors of The Teacher and the Law,
(West Nyack, N.Y.: Packer Publishing Co.. 1972, p. 130), in 1971 five states did
not provide tenure to teachers: Mississippi, North Carolina, South Carolina. Utah,
and Vermont. Another five states granted tenure only in specified urban locations:
Georgia (Dekalb, Fulton, and Richmond counties), Kansas (cities with populations
of more thag 120,000), Nebraska (Lincoln and Omaha). Oregon (districts with
more than 4,500 students). and Wisconsin (Milwaukee city and county).

£y
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In 1972 the National Education Association reported ¢ Teucher Tenure and
Contracts, p. 7. the same information for these states with one exception;
North Carolina v:a. listed among the states that authorized teacher tenure.
Since the publication of these reports, it appears that all the states named
except Wisconsin have adopted statewide tenure. See: Georgia Code
Annotated, Ch. 32-21C (1976); Kansas Statutes Arnotated. Sec. 72-5436
through 72-5439 (Cum. Supp. 1978); Mississippi Code of 1972, Sec. 37-9-101
thraugh 37-9-113 (Cum. Supp. 1979): McDonald v. Mims, 577 F. 2d 951, (5th
Cir., 1978); Revised Starures of Nebraska (1933, Sec. 79-1253 through 79-1260,
1976); General Statutes of North Caroling, Sec. 115-142 (Supp.. 1979)
Oregon Re-.ised Stratutes, Sec. 342.825 (Replacement Part, 1973) and Sec.
332.805 tarough 342.9-0 (Replacement Part. 1977). Code of Laws of South
Caroling, Sec. §9-25-430, 430 (Cum. Supp. 1979); Urah Code Annotated, Sec.
$3-51-1, Abboir v. Board of Education of Nebo, 558 P. 2d 1307 (Supreme Ct.
of Utah, 1976); Vermont Statutes Annorated, Sec. 1752 (Cum. Supp.. 1979).

The Texas tenure law is permissive: schonl] districts may choose whether
they want to adopt tenure; see Carl v. South San Antonio Ind. School Dist.,
$61 S.W. 2d S60 (Ct. of Civil App.. Texas, 1973) The Wisconsin law limits
tenure coverage to teachers in Milwaukee: see Horronville v. Hortonville, 274
N.A2d 697, 702, 703 (Supreme Ct. of Wis,, 1979).

Although both the Garttis and the NEA reported that Arkansas provided
tenure. as recently as 1977 a federal court held that Arkansas teachers did not
have tenure. See Clark v. Mann, 562 F. 2d 1104 (8th Cir., 1977): Caro v.
Collins, 539 F, 2d 656, 660 (8th Cir., 1976). In 1979 Arkansas adopted a new
teacher tenure law, the Teacher Fair Dismissal Aci; see Arkansas Sratutes, Sec.
80-1263 (1979 Supp.). ,

It is not alwavs easy to know whether a state has granted teachers the
protection of tenure. In a recent decision. Bishop v. Wood. 426 U.S. 341
(1976). the U.S. Supreme Court held that even though on its face an ordinance
may appear to confer tenure guarantecs, the court is willing to accept contrary
interpretations of state law by state courts and lower federal courts. This
decision throws open to question whether South Carolina’s law is a true tenure
law. See Adams v. District. 241 S E. 2d 897 (Supreme Ct. of S.C., 1978) for an
interpretation of South Carolina’s teacher dismissal law, '

Ricca v. Board: Bonar v. Boston, 341 N.E. 2d 864 (Supreme Ct. of Mass..
1976); Plvmouth v. State Board of Education, 289 A, 2d 73 (Supreme Ct. of
N.H.. 1972); Brunstrom v. Board, 367 N.E. 2d 1065 (Supreme Ct. of Ill., .
1979).

Snell v. Brothers, 827 S.W. 2d 113 (Supreme Ct. of Tenn., 1975).

Berkner v. Board, 373 So. 2d 55 (Fla. App.. 1977); McCullough v, Cashmere
School District, 5§51 P. 2d 1046, 1049 (Wash. App.. 1976); Goodwin v.
Districe, 226 N.W. 2d 166, 168 (Supreme Ci. of S.D., 1975); Redman .

Department of Education, at 766; Sullivan v. Brown, 543 F. 2d 279 (6th Cir.,
1976); Newbhy v. Board, 368 N.E. 2d 1306 (lll. App., 1977).

Ark. Srar.. Sec. 80-12641.
Miss. Code. Sec. 37-9-103,

New Jersev Starures Annorared, Title 18A, Sec. 28-5.
Ibid., Title 1BA, Sec. 17-2.
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10.
1.
12.
13.
14,

17.
18.
19.
20.

26.
27.
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Allen v, LaSalle Purish School Board, 341- So. 2d 73 (La. App.. 1977).

ANun. Stat. Ann., 72-5436.
Ibid., 72-8437: KNirk v. Miller, 522 P. 2d 843 (Supreme Ct. of Wash., 1974):
Berebenner v, Board, 83 N.E. 2d 569 (lll. App.. 1949); Goodwin v. District.

Fedele v. Bourd, 394 A, 2d 739 (Ct. of Common Pleas of Conn., 1977).

Hard v. Nvquise, 3839 N.Y.S. 2d 638 (A.D., 1976) affirmed 300 N.Y.S. 2d 757
(Ct. of App.. 1977); Hagopiun v. Bourd, 372 N.E. 2d 990 (1. App.. 1978):;
Amos v, Cnion Free Scheol Diserict, No. 9 (364 N.Y.S. 2d 640 M. D.. 1975).

Baer v. Nvquase, 387 N.Y.S. 2d 342 (Ct. of App.. 19739):; Becker v. Board of
LEducarion. 211 N.Y.S. 2d 193 (Ct. of App.. 1961).

Glowack: v, Ambach, 3858 N_Y.S. 2d 819 (A.D.. 1‘;76); Chauvel v. Nyquist,
389 N.Y.S. 2d 636 (A.D.. 1976) arfirmed 400 N~ V.S, 2d 753 (Ct. of App.,

1977Y, Murd v. Nyvquist,
Connecticur General Statutes Annotated, Sec. 10-151 (b)}(5).
lihrtors Revised Statutes A nnotated, Ch. 122, Sec. 10-22.34 (Cum. Supp. 1979).
Ibid.. Ch. 122, Sec. 23-12. )

Hartmar v. Cormimunity College, 270 N.W. 2d 822 (Supreme Ct. of lowa.
1978). Nuwirer v, School Comertittee of Lowell, 359 N_E. 2d 962 (Mass. App..
1977); Powell v. Board, SSOP. 2d 1112 (Supreme Ct. of Wvo., 1976).

lowa Annotated Code. Sec. 279.27, Washingron Revised Code .nnorated.

Sec. 28A.58.450.
Waoyr v. Chimacum School Districe, S16 P. 2d 1099 (Wash. App.. 1973).

Ibid. at 1103.

A survey conducted by the American Association of School Administrators
and published in Critical Issues Repor:: Staff Dismissal: Problems and
Solutions (AASA. 1978, p." 42) listed ten reasons, suggested by legal experts
and lawyvers experienced in terminating teachers, why school districts lose
dismissal cases: (1) they do not follow the law: (2) they do not adequately
document their cases; (3) superintendents fail to adequately prepare
administrative staff to understand the law; (4) the poélicy which the staff
member supposedly violated did not exist in writing; (5) the district ignored the
policy: (6) a district is not able to establish a case ‘‘even though the case is
there™"; (7) principals are not tough enough; (8) boards overreact and ‘“qo off
half-cocked’™ without coolly analyzing the strength of their cases; (9) they get
poor legal advice: and (10) they are overconfident about winning.

Bourd of Regents v. Rorh, 308 U.S. 5§64, §71-572 (1972).
Goldberg v. Kellv. 397 U.S. 254 (1970).
Goss v. Lopez. 419 U.S. 565 (19795).

Bishop v. Hood, 426 U.S. 331, 353 (J. Brennan dissenting, 1976). See also the
discussions in Perry . Sindermann, 408 U.S. 593, 601 (1972) and Stapp .

" Avoyelles Parish School Board, 545 F. 2d $27. 532 (5th Cir., 1977).
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29.

31.

32.

33.
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2.

REDUCTION
IN FORCE
(RIF)

RIF means ‘‘reduction in force.”’ In the context of public
-education. ‘‘force’’ means teachers, counselors, supervisors, princi-
pals, and other certificated personnel.

RIF is a new experience in American education. After years of
steady expansion, many school districts are simultaneously facing
declining enrollments and rising costs for diminished services. This
process of contraction has created a need for legai interpretaticn of
existing statutes and contractual provisions. RIF has also motivated
state legislators to write new laws—some designed to facilitate con-
traction and others intended to protect teachers. ,

RIF begins with a decision that a school district has too many
teachers. Perhaps enrollments have declined. Perhaps a budget has
been rejected. Perhaps enrollment patterns have changed. Perhaps
the district has been reorganized. The state laws that regulate the
hiring, firing. and job security of teachers generally provide for the
elimination of teaching positions and the dismissal of excess
teachers. The key phrase is ‘‘elimination of teaching positions.”’
After a position is abolished, then a teacher is dismissed. ‘‘Elimina-
tion of position’” is the reason for dismissal. |

This explanation may sound straightforward, but the unsettled

-
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questions surrounding RIF are numerous: What requirements must
be met for RIF to be declared? Who can be RIFed? What procedures
must be tollowed? What sateguards must be recognized? How
important is tenure? Seniority? Do RIFed personnel have reinstate-
ment rights?

States differ in how specitically they regulate RIF. Typically,
“*decline in enrollment’” or *“*climination of position®’ is onc of a list
ot possible valid reasons for teacher dismissal.

- In some states, RIF seems to be covered under the umb:-t'4 of
“*dismissal tor cause.” In Connecticut, *‘elimination of the position
to which the teacher was appointed. if no other positior. exists to
which he or she may be appointed it qualified®” is simply one of six
causes for which a teacher may be dismissed.! It is listed in the same
article as incompetence, insubordination, and moral misconduct.

By contrast, Hlinois law distinguishes dismissals for cause from
dismissals that result from .a **decision of the board to decrease the
number of teachers . . | or to discontinue some particular tvpe of
teachine scervice.”? Hlinois teachers who are RIFed are entitled to
statements of honorable dismissal.

New Jersey law distinguishes RIF from other reasons for dis-
missal by delincating RIF causes and procedures in a separate article
of the tenure law which affirms a school board's power 1o dismiss
excess teachers. This article states clearly: ‘

Nothing in this title or any other law relating 1o tenure of
service shall be held to limit the right of any bodrd of educa-
ton to reduce the number of teaching staff members
employed in the district whenever, in the judgment of the
board, 1t is advisable to abolish any such positions for
reasons ot cconomy or because of reduction in the number of
pupils or of change in the administration or <upervisory
organization ot the district or tor other good cause upon
compliance with the provisions of this article. !

Other state statutes are silent on RIF. For example, Massa-
chusetts law simply provides that no tenured teacher shall be dis-
missed except for “‘inefficiency, incapacity. conduct unbecoming a
tcacher . . . insubordination, or other good cause.””* Such language
raises a question: Is RIF a *“‘good cause? In Massachusetts, the
courts have answered, **Yes™ : they have ruied that **good cause™’ is
any rcason that is not arbitrary, irrational. unreasonable, or irrele-
vant to the school board’s task.* Since RIF is part of a board’s plan- .

Qb‘
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ning function, it is a **good cause’" for dismissal. However, courts in
othcr states have not been so willing to interpret the vague term

“*other good cause™ so broadly. In Oregon and lowa, courts have
ruled that **good cause’” refers only to personal faults of teachers
and not to conditions in the district.®

How Is RIF Justified?

By and large, RIF is a local school board decision. Only one
state—California—specifies procedures for assessing preconditions
for RIF. The Cahtorma Education Code specifies the following
formula for staff reductions: The percent of teachers Ri1Fed can be
no greater than the percentage decline in average daily attendance
(ADA)."

Courts have been reluuant to become involved in def:mng pre-
conditions for RIF; they tend to see making RIF decisions as
administrative and educational functions of local boards. As the
Pennsylvania Commonwealth Couri declared, the determination of
whether there has been a decline in enrollmenr *‘is an area in which
school boards must exercise discretion, and board action will not be
disturbed absent a showing that such discretion was abused or that
action was arbitrary.”""

Courts in the state of Washington have taken a different posi-
tion. The Washington RIF statute allows teachers to appeal RIF
decisions directly to the county superior court. The supe€rior court
must determine whether there is *‘sufficient cause’’ for the school
board’s decision, ‘‘which cause must be proven bv a preponderance
of the evidence.’’ This statute, the court has said, mandates the
review of RIF decisions in terms of evidence and testimony presented
in court. The court’s evaluation is independent of the conclusions

reache:il! by the school board.*

‘Who Gets RIFed?

Under RIF, a school district eliminates positions that are no
longer needed. But how does a board decide which positions are

unnecessary?
Various kinds of criteria can be invoked. In the elementary

grades, enrollment figures indicate which grade-level groups will be
smaller during following years. At the high school level, diminished
demand for specific courses or programs may mark them—along

-
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with their instructors—-for possible cutbacks. Some areas cannot be
~cut: all states require districts to offer a core curriculum and some
specified services, such as nursing or testing. Such curriculum man-
dates place some restraints on cutback decisions. Thus, **frills*’ are
identified—art, music, special-interest courses, remedial rcading,
counseling, enrichment programs—and courses that have small
enrollments are singled ont: for example, language classes, advanced
math, advanced science. By this process. the **one position®® or *‘two
positions™ or ‘‘ten positions™' that are ‘‘no longer needed’* are
located.

Eliminating positions quickly boils down to dismissing teachers.
At this point, district officials must decide the tollowing questions:
Who are (best) qualified to fill the remaining posi*ions? Who £cts to
switch (bump) from a position that is eliminated to one that is
retained? Who gets fired?

The most common bases for deciding which teachers are quali-
fied to be retained tor the positions remaining are certification,
evaluation, tenure. and senioritv. 1f all teachers are equal, there is a
certain fairness in the traditional *‘last-hired. first-fired®" policy in .
which untenured teachers go first and tenured teachers £0 In reverse
order of seniority.

The critical problem here is that all teachers are nos equal; they
are different in terms of skills, training, and cogtribution to the
school system. Furthermore. since neither declines in enrollment nor
budgetary constraints always occur across the board, **qualifica-
tions’” may be evaluated for particular subsets of teachers rather

than for all teachers in a district.

»

Fedele v. Board of Education®

Joseph Fedele, a tenured music teacher in the Branford
rConnecticur) Intermediate School. was dismissed when his
position was eliminated. The school district had a declining
enrollment and financial problems. The board saw a need for
reduction in force, and chose to eliminate positions in non-
academic qreas.

In developing its RIF plan, the board recognized the
three organizarional levels of .. . district: elementary (K-4),
intermediate (5-8). and high school (9-12). The board
declared that ‘‘no renured reacher will be terminated whkile
nontenured teuchers hold positions in the certification area
within the organizational level being reduced.’’ This policy

~ prohibited “‘bumping '’ between levels. -
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court was not concerned with the ract that he had not taught
any o) the subjects associared with the positions he sought,
The basis for the ruling was simply that on the dav that the
hoard had 1o make its decision about Hagopian—at least 60
davs before the end of the term, under lilinois law —he was
not legally qualitied ror the high school positions.

Who Is Qualified to Stay?

Statutes and court decisions universally require that teachers
who are retained be **qualified’” for the positions that remain. The
word—and thus the standard—is usually incorporated into state law.
Connecticut statutes make the dismissal of a tenured teacher contin-
gent on the absence of any other position for which he is qualified. "
lHlinois statutes entitle tenured teachers to positions held by non-
tenured teachers for which they are legally qualified.'* Pennsylvania
law entitles a suspended professional employee to reinstatement if
there is an opening that he or she is properiy certified to fill."* The
California Education Code says that no permanent employee can be
terminated while a probationary or less-senior employvee is retained
‘‘to render a service for which said permanent employee is certifi-
cated and comperent to render.'* But what does **qualified’’ mean?
‘In practice, it usually means that the teacher rmust meet a basic
minimum standard; for example, certification.

Certification

The certification requirements spelled out in state statutes and

regulations can serve as a useful basis for assessing teachers’ qualifi-
cations. However, some certification formulas are drawn so-broadly
that they are of little practical use in ascertaining which teachers are
best prepared to fill remaining positions.
” There are at least two types of teaching (as opposed to super-
visory) certification: grade-level certification and subject-matter
certification. State certification schemes often integrate grade and
subject certifications ar upper grade levels.

Grade-level certification is broad: it encompasses all the elemen-
tary grades or all the secondary grades, with sufficient overlap to
cover the junior high or intermediate grades. Subject-matter certifi-
cation is necessarily narrower: it represents an attempt to keep up
with specialization in both learning and teaching.

States vary in the extent to which they certify narrower special-
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ties and make such certification a condition of employment. Ohio’s
certification scheme is illustrative: the relevant statute identifies

more -than a dozen types of teaching certificates——among them

kmdergarten -primary (K-3), elementary (1-8), high school (valid for
teaching subjects named in such certificates in grades 9-12), special
[(valid for teaching any specified subject in grades 1-12), and voca-
tional—in addition to'4d variety of supervisory certificates. '’

The Ohio statute is complemented bv ‘the state education
department’s elaboration of subject-matter fields.' Kindergarten
and elementary certifications entitle teachers to teach all subjects
within these grades. High school certificates, however, are divided
into six fields: business; communications, family life, humanities,

science, and social studies. The state department also issues certifi-

cates for such speciatized hlgh school teaching areas as visual arts,
chemistry, and educational media. Teachers get these certzf”cates by
accumulating the approprlate course credits. Thus, the state certifi-
cation patiern can seriously reduce the number of positions for
which a teacher is ‘‘qualified.”’ _

In contrast, Illinois has a simple grade-level certification
scheme: teachers are certified to teach elementary school (K-9) or
high school (6—12) '* In an effort to promote greater specialization in
teacher preparatlon and assignments, the state commissioner of
education has issued a policy statement recomrnendmg that teachers
in secondary schools and departmentalized Junior high schools have
substantial subject-matter training.z° .

Two RIF cases have been fought over whether the commis-
sioner’s policy statement provides a legal basis for determining quali-
fications, and ensuing appellate court decisions have gone both
ways. However, in January 1979, the Illinois Supreme Court” held
that the requirements were binding on school districts:

lenard v. Board of Education®'

Kenneth Lenard, a rtenured reacher in rhe Fa:rf:eld
School District, was RIFed from his position as a seventh-
grade geography teacher. He claimed thar his high school
teaching certificate covering grades 6-12 entitled him to bump
a_nontenured sixth-grade marhernatics teacher. The school
board argued that, since some teachers left their homerooms
to rake math instruction from a second teacher, sixth-grade
math was departmentalized. Lenard did nor have the newly
reqmred i8 ﬁours of marh study that would legally quahfy

H
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Aim ro reach a departmentalized mark class.

The Hlinois Supreme Court ruled that the commis-
sioner’s policy had the force of law and wcs legally binding
on the school district. Thus, certification and legal qualifi-
cations were cGltered by the new _olicy. Lenard was not
qualified for the position. His dismissal was lawjul.

| This decision would have been a stunning blow to teachers if not
for a subsequent change in the commissioner’s policy, one which
allows teachers fivc years to meet the necessary requirements. Unfor-
tunately for Lenard, the policy :was not changed until a few months
after his dismissal.?? c ‘ -

, Seniority :

When choices must be made from among ‘‘qualified’” teachers,
seniority is the most powerful factor.in deciding who shali stay and
who shall go. In some states (for example, Pennsyl..nia) where a
ranking system is used, seniority is supposed to be cornsidered ‘in the
absence of substantial differences’” in efficiency ratings.?* However,
seniority is one component of the efficiency ratings. In such states as
New Jerséy, the primacy of seniority is clear. The New Jersey
Education Code reads: ‘‘Dismissals resulting from . . . reduction in
force shall not be made by reason of residence, age, sex, marriage,
race, religion, or political affiliation, but shall be made on rhe basis
of seniority. . . .’%? : _

The significance of seniority in New Jersey was highlighted in "~
the Lascari case, which involved a teacher who had been a vice-
principal for ten years b=fore he was moved into another position.
When his newer position was abolished, he bumped the incumbent
- vice-principal, despite the latter’s five years’ service on the job.*?

Making dismissal decisions on the basis of seniority might seem
to be a simple solution to RIF problems. However, there are some
problems in using seniority as the major criterion. One problem is
related to the way in which seniority is_calculated: Does military
service count? Are military years equivalent to teaching years, or
should they be weighted? Does the inclusion of military years dis-
criminate against women or others who were ineligible for service?
These calculations differ from state to state. Second, there is the
problem of identifying the most appropriate comparison group: Is
seniority calculated in the teacher’s subject? Department? School?
School system? What happens if a teacher changes positions? Does

T
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seniority go along? The answers to these questions vary from state to
state and with the traditions of individual! school systems.

Generally, courts have accepted the idea that the relevant com-
parison group consists of those teachers who are qualified to teach in
the remaining positions. Certification, srecialization of tenure areas,
and other qualifying factors may limit c..e size of this group. Penn-
sylvania courts have accepted departmental seniority as a basis for
RIF.?* New York courts have accepted tenure-area seniority as a
basis for RIF dismissals of New York City guidance counselors.:”

Sentiority is not universally accepted as a basis for RIF decisions.
In the state of Washington, teachers do not serve a probation period:
thus, the courts have held that ‘‘every tekcher under ccntract has
certain employment rights which apply with equal force.. . . without
reference to length of service.”’** There is no statutory preference for
employment on the basis of length of service. Washington courts
have held that a school board must consider seniority only when it is
among the board’s previously adopted criteria for RIF.

" Tenure

Tenure is one aspect of seniority. A tenured teacher may bump
a nontenured teacher in a position the former is entitled to fiil. How-
ever, a tenured teacher with little seniority is vulnerable under RIF.

What tenure does in the case of RIF, as it does in other kinds of
dismissal proceedings, is provide for notice and a hearing. Because
‘tenured teachers have a property interes: in their jobs, they have a
right to due process if any effort is made to take their jobs from
them.** In a hearing, a school board must make its case for RIF and
justify that particular dismissal. The hearing record can give an
aggrieved teacher a basis for challenging the dismissal through
administrative and judicial channels.

As noted earlier, in the discussion of the Fedcle case (the teacher
who challenged a board policy that teachers could not bump other
teachers across organizational! units of the district). there have been
question> about where tenure resides. The courts have generally
agreed that teachers receive tenure in the districts in which they
teach.’® Teachers may teach other subjects 2nd move to other
schcools within the system if they are qualified to do so.

New York, as noted in Chapter 1. is an exception to the rule of
systemwide tenure. There, the most common category for tenure is
grade level—elementary or secondary.®' School districts may also

15



Reducrion in Force (RIF) ) 37

confer subject-matter tenure in physical education, art, vocational
subjects, guidance counseling, driver education, school nurse/
teacher, and remedial reading. Tnis cutting up of the tenure pie
severely limits bumping privileges. An individual may possess
multiple qualifications and certifications, but can be tenured in only
one area. Thus, teachers may bump only less-senior members of
their own tenure areas in the event of RIF. :

Glowacki v. Ambach??

Kathleen Glowacki tqught Latin in the Roslyn (New York)
School District. She was tenured as a secondary teacher. Her
position was eliminated in a RIF. She applied for one of rwo
openings in the guidance departmen:r. Her claim ro a posirion
in guidance was butiressed by rthe following evidence: She
had filled a temporary vacancy in guidance SJor one semester
and she had received provisional certificarion as a guidance
counselor. The board claimed that guidance was a recognized
separate tenure area; thus, Glowacki had no right to the
vacancy. The courr agreed.

The Right of Return

It seems only fair that teachers who have been RIFed should
have priority claims to jobs that subsequently open up in a school
system. However, fairness and legal rights are not always the same.

In some states, both tenured and nontenured teachers who have
been RIFed have priority claims to jobs that open in the district.
New Jersey law provides for the reinstatement of all staff on the
basis of seniority and qualification.?’

In otner states—I1linois and Pennsylvania, for example—only
teachers who had tenure when they were RIFed have claims on
jobs.’* Pennsylvania statutes require school districts to reinstate
tenured employees in inverse order of their suspension: no new
appointments may be made as long as properly certified suspended
tenuréd teachers are available to fili the vacancies. Pennsylvania
courts have made it clear that suspended teachers have priority
claims, not only on their old positions but on any openings for which
they are qualified. '

. RIFed tenured teachers in Illinois have reinstatement rights for
one year following dismissal. They are entitled to reemployment if
the school district increases the number of teachers in the district or

restores discontinued positions.

Q
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There have been conflicts over the meaning of the word
‘““increase’’ in the Illinois statute. In more than one district, after the
staff was RIFed down to the number of teachers the district could
support, additional teachers left voluntarily. Boards argued that they
did not have to fill these vacancies with RIFed teachers because they
were not increasing the numbers of staff me-x:bos in their systems.
The courts have not accepted this argumen’.** ~ hey have said that
RIFed tenured teachers are entitled to priority in filling any opening.

Ironically, the right to ‘‘any’’ position may exclude teachers
from their old positions. The California Supreme Court has ruled
*hat, although terminated teachers have a right to appointment
should their positions be reestablished, teachers who have been
reassigned under RIF have no right to reinstatement to their oid

positions.’*®

Contracts

Will a contract provision that specifies RIF procedures protect
teachers? In a word, maybe.

In anticipation of RIF, teachers and their organizations have
tried to get RIF procedures defined in their contracts, and most
contracts contain statements about formulas to be used in deciding
who shall be retained. Such formulas may mention evaluation,
seniority, service, and other factors that the teachers and board
consider to be important.

The value of such a statement in a contract is necessarily
limited. Hiring and firing are discretionary functions of a school
board which generally cannot be delegated. Boards must make
decisions; they cannot be committed to retaining positions which
they find they need to eliminate. A New Jersey Supreme Court
decision is instructive:

Board of Education v. Fnglewood Teachers Association®’
For reasons of economy and efficiency, the Englewood
(New Jersey) Board of Education decided to close a school,
redistribute the tenured staff, and dismiss about 40 non-
tenured teachers. The teachers’ association challenged rhe
reasons for the dismissals. The court concluded that the
determination not to renew the contract of a nontenured
teacher was ‘‘a discretionary matter for the local board. . . .
As a corollary, the starutory power to reduce personnel . . .
cannot be the subject of negotiation or arbitration.”’

AL
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The Illinois Supreme Court used similar language in a case
dealing with the dismissal of a probationary teacher.’* The school
authorities had dismissed the teacher at the end of his probationary
period without following the evaluation procedures established by a
collective bargaining agreement. Two lower courts held that the
teacher had been dismissed improperly and ordered him reinstated
with tenure. The Illinois Supreme Court, however, held that neither
the powers conferred nor the-rights granted by the tenure laws were
restricted or expanded by the contract. The teacher was dismissed.

While the courts have been unsympathetic to contract provi-
sions that restrict a board’s power to hire and fire, they have
" required school authorities to comply with laws that introduce due-
process fairness into the decision. Furthermore, contract provisions
that introduce fairness into the procedure without limiting a board’s
power have been upii=ld by the courts. Thus, when a teacher was
transferred without evaluation and was denied the hearing for which
his contract provided, an Illinois appeliate court upheld the teacher’s.
right to these procedures.*® Similarly, when a New York school
board RIFed all of its nurse/teachers, the court held that it could
enforce a contract provision that obligated the school board, ‘*in the
event of layoff . . . [to] make every effort to insure that separated
personnel . . . be placed in other teaching situations.’’+°

Teachers might benefit additionally from contract provisions
that give them a role in planning the academic program. Decisions
about course offerings and requirements very quickly become deci-
sions on how many teachers, in whazt fields, will be needed.

Here we must distinguish between the law and common sense:
curriculum is the responsibility of a school board and a board cannot
legally negotiate away this power. As a Washington state court of
. appeals noted, ‘‘The determination of educational goals, programs,

and curricula is a matter within the broad discretion of the school
board . . . the law does not require the school board to consider the
availability of teachers with specific qualifications in establishing the
district goals or requirements. The efficient use of combinations of
teaching skills into teaching assignment is within the broad dis-
. cretionary powers of the school board.’’*’ .

Though boards have the broad discretionary power to deter-
mine curricula, it seems reasonable to share this responsibility with
professional educators. Furthermore. it seems reasonable for a con-
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tract to specify a method of curriculum planning which considers the
skills and experience of the present faculty. Nothing precludes a
board from adopting a RIF method that would maximize opportuni-
ties for the retention of personnel. The incorporation of such a goal
in contracts and guidelines is reasonable and is consistent with the
tenure rights of teachers. While the courts may accept this type of
contract provision, it is unclear what limits they will be willing to
enforce on schocol-board discretion in cases of conflict between
teachers” organizations and boards of education.

Transfer

School authorities have the responsibility and the right to assign
personnel to positions on the basis of what they believe will best
achieve the goals of education. They have a great deal of discretion
in assigning and transferring personnel. This discretion is limited,
however, by teachers’ certification, seniority, tenure, property
rights, and civil rights.

Certification limits the discretion of school authorities because,
normally, they cannot assign professional personnel to positions for
which they are not certified.** Their freedom of action is most
restricted in states that have a large number of gradations or cate-
gories in certification. Discretion is maximized in states with the
broadest categories of certification and in states that allow
temporary Or provisional appointments pending certification.

Seniority places an additional 1imit on school-board discretion
in states that recognize teachers’ seniority rights. Teachers and
administrators with greater seniority generally have the right to
‘““bump,’” or assume the positions of, persons with less seniority.
School authorities must recognize seniority rights when making
transfers.

Tenure is an additional limiting factor. As we noted in Chapter
1, tenure entitles a person to a position with the school district,-but
not to any particular position. However, holding a particular posi-
tion implies a right to a position that is essentially similar in pay,
status, and responsibility. Thus school authorities are free to make
lateral transfers that do not diminish the benefits conferred on the
teacher, but they may not arbitrarily use their transfer power to
undermine the property rights conferred by tenure.

A tenured teacher who is demoted in status or pay as a result of
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transfer or any adverse change by school authorities is entitled to due
pro.ess. This is particularly true when a teacher is singled out for a
change in assignment, a pay cut, or (upon transfer) a rate of pay less
than the rate for others of comparable experience. In such cases,
transfers are treated like dismissals, and teachers are entitled to due
process of law.

Hlinois tas incorporated these rights into the state tenure
statutes. The law says that when a district transfers a teacher os
reduces a teacher’s salary, ‘‘unless reductions in salary are uniform
or based on some reasonable classification, any teacher whose salary
is reduced shall be entitled to a notice and a hearing. . . .**%
Similarly, Washington law invokes notice and hearing rights when a
teacher 1s discharged or **otherwise adversei\ affected in his or her

contract status.’’*¢

Gibson v, Burler?®
Carson Riddle held tenure in the Claiborne County,
Tennessee, school system when he was made director of the

Neighborhood Youth Corps. a federally financed program
operated byv the school svsrert. The school! board, withour

giving Riddle notice, reassigned him to a principalship at a
substanrial pav decrease and a substantial increase in trarns-

porration expense.
. The Tennessee Supreme Court ruled thart the board's

action was an arbitrary and capricious use of power and thar
Riddle had been wrongfullv demoted. The court ordered the
board to restore him to his former position and ro compen-
sate him for his loss.

At a time when many school systems are RIFing, pursuing
strategies for accumulating certification and seniority can put
~teachers in line for transfer< and reduce their vulnerability. The
tenure system, however, ma_, put a crimp on teachers’ opportunities
for transfer and advancement and, ironically, increase their
vulnerability because restrictive tenure areas reduce the pool of posi-
tions for which individuals are eligible. Furthermore, in New York, if
a teacher wants to transfer or. accept promotion to a position in a
different tenure area, he or she must give up tenure in the old
position and serve a new probation. Teachers in this position not
only give up their seniority, they give up their due-process rights for
the 'length of their probation.** When New York City officials
decided to concentrate staff reductions in the area of guidance,

T
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counselors were not allowed to transfer ou* of the guidance tenure
area; they were RIFed on the basis of their seniority as gwddance
counselors despite their certification and experience in other areas.*’
Louisiana law, in contrast, protects teachers who seek new oppor-
tuniti¢s: tenured teachers retain tenure in their old positions while
they serve probationary terms in the new positions.*® Snould they
fail to achieve a new permanent status, their old positions are still
protected. .

Untenured school administrators are not ordinarily entitled to
due process when they are transferred or demoted. In many states,
administrators—particularly superintendents—serve at the complete
discretion of the board of education. They do not receive tenure as
administrators and therefore have no property rights to their posi-
tions. However, administrators often receive tenure as certified
employees of the school district. If they are dismissed from their
administrative positions, they are entitled to other positions
commensurate with their qualifications and experience. An !ilinois
decision is illustrative:

Van Dyke v. Board of Education*®

Richard Van Dyke was a principal when the school
board decided to replace him. Under the Illinois reacher
tenure law, a principal does not acquire renure as a principal
but does acquire tenure as a certified employee of a school
distric:. The board transferred Van Dyke to a teaching posi-
ton"ar a salary reduction determined by the district’s teacher
salary schedule. -

The court held rhar the board’s action was legal, and
that ¢ school board may transfer-a principal to a teaching
posuion at a reduced salary ‘‘based upon some reasonable
classification, " provided that the action is bona fide and not
““in the nature of chicanery or subterfuge designed to subvert
the provisions of the reacher tenure law."’’

Finally, school authorities may not use their transfer power to
interfere with the constitutional right of teachers or to punish
teachers for the exercise of civil rights.*°

Adcock v. Board of Education®?

In June 1969, a San Diego high school principal asked

the school board to iransfer a reacher to a different high
school. The teacher, Adcock, had criticized school policies
on dress, outside speakers, and student publications.-
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Al a hearing, the board accepted the argument thar
Adcock’s open and persistent criticism had undermined the
authority of the school’s staff. The board members agreed
that the divisiveness he engeridered adversel 'y affected faculty
morale and community attitudes roward the school. They
transferred him. ‘

' Adcock chgllenged the transfer. The C alifornia Supremef
Court acknowlédged the extensive power of the superintern-
dent, conceding thar “‘a school superintendent has and must
have very broad discretion in transferring teachers from one
school to another . . . when it in fact is in the best interest of
the district {Ed. Code 8-939(c)), and his discretion ordinarily

- will not be reviewed or interfered with. . . .”” However, the
court reserved the right to review any transfer thar a reacher
claimed was motivated by his or her exercise of constitu-
tionally protecred rights. .

The court finally ruled that the ““disharmony’’ caused by
Adcock’s criticism was not sufficienr ro Justify his punish-
ment. They noted thar his statements had been made at a
proper time and place and in a proper manner, that he was
trying ro use existing means to work for change, and thar
there had been no disruption. The board’s transfer action

was ruled invalid.

o

RIF threatens the job security of teachers in periods of rapid
population shifts, economic inflation, and changing educational -
priorities. Teachers have the right to assurances that RIF will not be
used to subvert their tenure rights. Hearing. rights, ‘““bumping”’
rights, access to alternative openings, and the right of return intro-
duce fairness into RIF proceedings and give teachers necessary pro-
tection: State statutes and court decisions vary in the specific protec-
tion they give RIFed teachers. It is the responsibility-of teachers to
understand what protection is provided in their state and, if
necessary, work for greater protection through the state legislature

and courts.

-
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3.
NEGLIGENCE

Teachers and school administrators are afraid that they will be
accused of negligence whenever a student is injured. They are afraid
that they will be held liable for damages and sued for all they are
worth.

Most such fears are unrealistic. They are based on misunder-
standings of the law and on horror stories passed along the grape-
vine. This is not to say that teachers need not be vigilant about
protecting the safety of their students. For the most part, however,
courts have established fair standards for assessing the responsibili-
ties of educators, and some states have granted teachers extraordi-
nary additional legal*and financial protection. -

The aim of this chapter is to clarify what negligence means for
educators. What is negligence? How can a féacher avoid exposing
students to unreasonable€ risk? How do state laws affect the personal
liability of the teacher? ~\ T .

Negligence and liability are familiar concepts ‘to most people «
who have purchased auto and home insurance. Many professional
associations, including teachers® associations, offer liability insur-
ance to their members. In layman’s terms, negligence means Jault: if
it was your fault that damage or an injury occurred, you were negli-
gent. Liability means responsibility: to be liable means to be legally
responsible. - , ,

The heart of the problem of negligence is unreasonable risk. A
negligent person is one who puts another person in unreasonable
danger. The critical core of a negligence suit is the possibility of con-
sequences so dangerous that a reasonable person in the same circum-
stances would anticipate the risk and guard against the consequences.

~
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Cirillo v. Milwaukee!

Donald Ciritlo, a Milwaukee high school student, was
injured during a gvm class when a basketrball game becanre a
Jree-for-all. The teacher was not present when the injury
occurred. He had left the class of 50 boys unsupervised for 25
minuees.

The court ruled that the reacher had acted unreasonably
in leaving 50 boys unsupervised for that armount of rime.

There are circumstances, the court reasoned. in which a
teacher could anticipare that play would deteriorate. [ eav ing
the students unsuperviseed! contained the seeds of unruliness.
The teacher’s presence probablv would have prevented the
roughhousing that led to Cirillo’s injuries. A student restified
thar rhe students were watching our for the teacher because
they expected him to come back and stop them.

Thus the teacher was negligent.

Elements of Negligence

There are four elements of negligence: (1) legal duty. (2) failure
to conform to a standard of reasonable behavior, (3) cause, and (4)
loss. . :

Legal durv. This term refers to the obligation to brOtect others,
as defined by statutes, rules, and court decisions. It is the duty of
every person to refrain from any act that will cause foreseeable harm
to others. Duty is established when it can be said that it was foresee- ‘
able that an act (or failure to act) would endanger another’s
interests. For example, an architect has a duty to design a building so
that pieces don’t fall off and endanger pedestrians. An automobile
driver has a duty to signal before making a turn. School employees
have a duty to inspect and maintain school facilities and correct
situations that may endanger their students. ,

Everyone has a duty to measure up to the standard of care
which would be taken by a reasonable person. Hcwever, that stand-
ard varies with different circumstances. A teacher who is assigned to
monitor the playground during recess is not expected to instruct and
observe siudents with the same diligence as a teacher who coaches
"boxing; the boxing coach must take more care because the foresee-
able danger is greater. When a negligence case is brought before the
court, the judge determines, first, if there was a duty and, if so, what
would have been a reasonable standard of care.
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Failure 1o meet a standard of reasonable behravior. When this
criterion is applied, the actions of the person accused of negligence
are.compared to an ideal standard ot how a reasonable person in the
same circumstances would have behaved—behavior that would be
generally expected or generally accepted. The normal standard is the
standard of the ‘‘reasonable person’’ who is ‘‘acting prudently.”’

The phrases *‘reasonable person’’ and *‘acting prudently’’ are
legai terms. When a negligence case goes to court, the judge uses
these phrases in instructing the jury. Generally, it is up to the jury to
muake the specific determination of whether the defendant’s behavior
was reasonable in the particular case they are hearing. Juries being
what they are, the definition—and therefore the standard—depends
on what neighbors. friends. and colleagues expect of the person
accused. i

In considering whether a person fulfilled his l.. al duty or met a
reasonable standard of behavior, /nrentirons don't count—actions
counr. A person may make an ‘‘*honest mistake’ or may rnot fully
understand the consequences of an act. However, such explanations
are not relevant-o the legal ssment of negligence. If your actions
put another person in dang
anticipated by a refas Yynably prudent person, you were
negligent—whether or not/vou meant to be. ]

Cause. Negligence requires a causal connection betwceen one
person’s action or inaction and subsequent injury to another. The
action must be a ‘‘substantial factor’ leading to the injur .

If an-injury would have occurred no matter wh.* another
person did or did not do, that person cannot be held &able for negli-
gence. For example, if a student is injured by a rock thrown into the
classroom from the street, the teacher’s presence—or absenve—
could not be considered a causal factor. However, it the danger from
the street was foreseeable arid supervision or intervention would
have prevented the injury, the teacher might be found negligent.

Actual loss or darmage. The purpose of a negligence action is to
make the injured party whole again by repairing the damage or com-
pensating for the loss. There can be no finding of negligence without

procf of real loss.
All four elements of negligence-were apparent in the Cirillo

case:
® The teacher had a -upervisory duty to protect Cirillo. A

]
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reasonable teacher would have foreseen that play might well deterio-
rate and injuries would occur if 50 boys were left alone in a gvm

* The teacher failed to meet a standard of reasonable behawor
by remaining away from the gvm for 25 minutes. If it is difficult to
imagine 50 boys being quiet and orderly in an unsupervised study
hali, it is surely unreasonable to expect them to be quiet and orderly
in an unsupervised gym. The teacher should have known better.

® The teacher’s absence was more than likely a substantial
factor in causing Cirillo's injury. If the teacher had Been present, the
roughhousing would not have occurred. If he had returned sooner,
he might have prevented the injury. :

® Finally, Cirillo’s losses were real. He required expensive hos-
pital treatment, and he had to make up for his absence from school.

Goals and Risks

The elements of negligence are fixed and unvarving. However,
the specific criteria that determine whether cach element is present
vary greatly from one case to another. In a school setting. the assign- _
ment of legal duty and responsibility always represents an effort to
balance many conflicting and fluctuating goals

Education is a social good that the commumty wants to encour-
age and support. Teaching students to read and write has a high
social pnorlt\.-—hlgher than driving a car, building a house, or run-
ning a factory or a skating rink. Schooling, by bringing together
large numbers of children, involves risks. In the interest of
education. the community is willing to accept some risks to indi-
viduals and property that might not otherwise be tolerated.

Because children may create situations that endanger themselves
and o:crs, they need supervision and discip:i~2. School personnel
are responsible for controlling the conduct of child ‘en in the schools.
However, every extra dollar and every extra hour spent on maintain-
ing control over students is lost to the real purpose of the schools.
Constant surveillance of students would be not only impossible, but
wasteful. Thus, the schools must achieve some compromise level of
oversight that protects most of the students most of the time without
an too many resources from their main function.

If a ¢hild getfs hurt in school, who should bear the loss? Should
the child and the family have to bear the whole burden? Should the
teacher, supervisor, or administrator who is responsible for the
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child’s safety in school be held liable? If individual teachers are
forced to assume this risk, the field of education will become less
attractive. Schools will have to pay higher salaries.in order to attract
personnel and to defray the costs of individual liability insurance.
Generally, the school district and the taxpaying community are in a
better position to assume the loss than either the student or the
teacher. The availability of liability insurance for school districts
spreads the risk still further.

However, some social benefits may result from holding schools
and school personnel liable for injuries to students. School
employees have been given responsibility for the care and protection
of the students. They must maintain the facilities and supervise the
students. Diligent planning and inspection can prevent foreseeable
injuries. The knowledge that they may be held liable for losses to
students may encourage school employees to maintain the safest
possible conditions. : _

Given the conflicting goals of the community, what degree of
risk is reasonable? And how can a tcacher avord exposing students to
unreasonable risk?

To decide whether the risk in a negligence case was unreason-
able, the court must ask and answer several questions:

Whar were the odds rhat the victim of negligence woidd be
hurt? If the chance seemed very small, it was reasonable for the
teacher to go ahead with the activiiv However, as chance of harm or
loss increases, the responsibility of the 1eacher also increases. In a
school setting, the chance of harm 1o students increases as they
btcome involved in more-hazardous activities. Recess and gym are
generally considered more hazardous than study hall. Shops and
chemistry labs expose students to more-dangerous possibilities than
do English or mathematics classes. A field trip presents the poOssi-
bility of more unknown factors and less control -.nd hence poses
greater risks than would be presen: in the classroom.

The fact that students will be exposed to greater risks as a result
of some activity does not mean that the activity should be cancelled.
Rather, teachers and school administrators must take more than
normal care in planning and supervising the activity.

Thompson v. Board of the City of New York?®
Helen Thompson, 14, fell down the school stairs during
class dismissal when she was pushed by a boy running down
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bhehind her. The principal was accused of regligence for
“allowing overcrowding to take place and to permit roughing
by large bovs, wholly without any supervision whatsoever. ™'

The Courr of Appeals of New York reviewed the princi-
pal’s dismissal procedures. These included regular confer-
ences with teachers, rules for teacher oversight of dismissal,
regular inspection of halls and stairwayvs, personal observa-
!Son.’ and supervision of teachers and students. .

The court held that the princ."pal had ‘‘exercised such
general supervision us was possible. . . . fHel could no: per-
sonally attend to each cluss a! the same time, nor was anyv
such dury immposed upon him. He had not been negligent.

Fl

Titus v. Lindberg® - .

Robert Titus, 9, was hit in the eve by a paper clip shot by
another student, Richard Lindberg.

The injury occurred while he was waiting for the school
doors to open. Although the Fairview school _did not
officially open until 8:15 a.m.. it was customary for students
to arrive al school grounds at abour 8:00 a.m. The Fuairview
students were Jjoined by older students who waited to be
bused to other schools.

The New Jersev Supreme Court found thar the school
principal “*had not unnounced any rules with respect ro the
congregation of his students and rheir conduct prior to entryv
into the classrooms. He had assigned none of the teachers or
other school personnel to assist him. . . . He then failed 1o
take any measures toward ovverseeing Ihe:r presence and
activities. . . .’

The court held that the students’ conduct was reasonably
- to be anticipared and guarded against. Xt concluded that

tnadequate supervision was a cause of the injurv. The court
ruled that the principal had been. negligen:. - .

How much harm could foreseeably corme ro the victim? A blow
to the ego? A scratch? Loss of a limb? Death? If the amount of fore-
seeable harm is very small, it is reasonable to ignore it. However, as

- students engage in n ore-dangerous activities involving physical exer-
tion. machinery, or chemicals, thg threat to limb and life increases.
Thus it 1s necessary to take greater safety precaunone and supervise
activities more closely.

: Miller v. Griesel*
YWilliam Miller. .a fifth-grade student. was cur and
biinded when a detonator cap blew up in his fuce. Another
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student had brought the device to school in a tackle box and

had offered ro trade it for some pencils,
B The incident occurred ar recess, during wnich time stu-

dents were allowed to remain in their ciassrooms. School
rudes permitted teachers to leave the classrooms during recess
if they could arrange for another teacher to *“‘look in’*' on the
students. Another teacher had agreed and had looked in on
the students.
~ In its decision, the Supreme Court of Indiana expressed
7 its belief that, even though ‘‘persons entrusted with children,
or others whose characteristics make it likely that they may
do somewhat unreasonable things, have a special responsi-
bility recognized by the comman law (o supervise their
charges,’’ schools are not expected to absolutely ensure the
safety of their pupils. The trial cofirt dismissed rhe suir when
Miller “‘failed to show the actual Sengrh of time the students
were left unattended, that rthe activity in which thev were
engaged was particularly hazardous. or that any of the
students in the room were of a troublesome, muischievous

E ¥

nature. «-. .

Station v. Teachers Insurance® \

Geraldine Station was burned when an alcohol burner
exploded. The burner was part of a science fair exhibit set up
byv a science reacher and another eighth-grade student. The
students were tryving to relight it when it blew up.

The Louisiana court ruled that a dangerous instrument
had beern placed in the hands of children without any special
degree of care. supervision, or direction. The teacher had
Sfailed to aler: the students ro the dangerous nature of the
alcohol.- Further, the teacher did not positively warn them
nol to relight the burner should it go out—even though he

" could have anticipated-that it would go out, since it had mal-
Junctioned on- prior occasions. The teacher was found to

have been negligent.

Was the - harm avoidable through SJoresight? A reasonably
prudent person can guard against only those dangers that he or
"others can anticipate. Thus, there must be some. reason for or
warning of danger. Furtlfermore, only a person who was in a posi-
tion tQ prevent harm io the victim can be held liable.

The question of preventability invariably arises in cases involv-
ing lapses in supervision: If the teacher had been there, would his
presence have prevented the events which led to the injury, or could
the teacher have imervenec,ir to stop the events? (This is sometimes
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referred to as the ‘*but for’® standard: Would the injury have
occurred bur for the absence of the teacher?)

The courts have handled this question in two ways. First, they
have questioned the duration of the events: Was the harm caused by
a single impulsive act, or was it preceded by a series of similar

did not occur until after a lengthy period of horseplay. In the Titus
case, the court’s belief that supervision might have prevented the
injury was strengthened by the knowledge that Lindberg had shot a
second student with a paper clip five minutes before Titus was
injured. Thus, bur for the absence of the teacher, Cirillo or Titus
would not have been harmed.

Second, the courts have looked at the instrument that caused
the injury: Was it 2a common item, one generally found in the posses-
sion of students and not easily identified as a potential threat? Or
was it clearly identifiable as being imminently dangerous? Courts
have been sympathetic to teachers when student injuries have been
caused by pencils, rulers, pointers,: balls, fingers, or fists. Normal
supervisory diligence would not lead a teacher to anticipate danger
from these familiar articles, and the presence or absence of the
teacher is irrelevant. However, when the injury was caused by an
article that a teacher would immediately identify as dangerous—for
example, a knife—the presence of the teacher becomes a crucial

factor.

Christofides v. Hellenic Eastern Orthodox Church®

At the Hellenic Church school, students were required to
report ro rhe glassroom at 8:30 a.m.; the teacher did not
arrive until 8:55. During that time most of the students
engaged in horseplay, fighting and chasing one another. One
student brandished a knife for five or ten minutes and then
stabbed a fellow student., Alexander Christofides.

The court noted thar the stabbing *‘‘was not a momen-
tary, sudden, impulsive, or instar taneous one without prior
warning. "'’ There was a warning period during which the

- knife was in view. Had the reacher been present, he would
have been in a position to halt the imminent threat. His
presence might have prevented the stabbing. He was found to
be negligent. '

-

- What was the expected standard of conduct? Generally, the
./ defendant’s behavior.is measured against_actions which would be
taken by a reasonable person of ordinary prudence. The ‘‘reasonable

Q
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person’’ is a mythical,peing who personifies the community’s ideal
of reasonable behavior. Traditionally, the courts have allowed pro-
fessionals to set their own standards. For example, doctors are
expected to have the skill and learning commonly possessed by
competent members of their profession. The standard of conduct for
doctors is ‘‘good medical practice’’—which is to say, whatever is
customary and usual in the profession. '

Teachers are expected to follow good educationa! and super-
visory practices. Thus, it makes sense for teachers and school -
officials to formalize supervisory expectations rather than to leave
them to common sense and custom. Once a set of guidelines has
been formalized, the absence of a supervisory requirement can be
used as. a defense—no need was foreseen by reasonable people. In
addition. if an injury occurs despite reasonable precautions, the fact
that formalized standards exist suggests that the injury could not
have been anticipated or avoided.

Of course, courts’and Juries may reject professional standards
that offer insufficient protection to the public. Furthermore, it is not
a defense to say that negligence occurred during the performance of
mandatory or authorized acts. No one can be authorized to place
another in unreasonable risk of injury.

~ What standards determine reasonable supervision? As we have
tried to suggest, there is no easy answer. Rather, a series of factors
combine to make a teacher’s behavior seem more or less reasonable,
The ourts have rejected the idea that a teacher can or should give
personal attention to every student at all times. The courts have
accepted the proposition that a school has a duty to protect students
under its supervision regardless of the location of the accident, the
fault of the student in causing his own injury, and the involvement
of a third party. These factors may, however, mitigate or entirely
eliminate the liability of the school. .

Banks v. Terrebonne Parish School Board’

Kevin Banks was injured when he pra-ticed tumbling
before his gvm class. The coach had expressly yorbidder. such
tumbhling; had he been aware of the activity, he would have
stopped it. Unfortunarely, the coach was occupied with col-
lecting valuables and other classroom preliminaries when
Banks was injured. . _

The Louisiana Appeals Court ruled that the coach could
not at one and the same time observe all acrions of all

£
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students in his class. Nor would such comprehensive observa-
tion have been possible short of providing a supervisor for
each student. Thus, the coach was not negligent.

Caltavuturo v. Passaic®

Sulvatore Caltavuturo, a 1[12-vear-old studen: in a
Passaic, New Jersey, elementury school, was dismissed for
funch. He and some other boys took a shortcur through a
pluvground fence. Salvarore cuir his leg on a jagged portion
of the fence and eventually developed a permanent bone
disease as a result of the injury.

The school playground was owned by the city. The city
had installed the fence butr had difficulty maintaining it.
Children cur new holes as soon as it was repaired.

The principal had reachers stationed in the plavground
10 observe the students as they left and returned to school.
However, Caltavutura was a patrol guard;, he staved at
school longer than most of the other students. When the
accident occurred, the teachers had already lefr their posts
Jfor their own quick lunches. ‘ -~ |

The principal knew that children used the t‘woles~ in rhe

SJence uand considered it a problem, but he had taken no

remedial action.
The New Jersev Supreme Court ruled that 1t is the dutv

of school personnel to exercise reasonable supervisorv care
SJor the safety of students. The evidence properly presented a
triable jurv question on the issue of the principal’s
negligence.

Hoyem v. Manhattan Beach®

Michael Hovem, 10, left summer school in the middle of
the school dayv without the knowledge or permission of
school authoriti.s. He was hit by a motorcycle ar a public
intersectior.

The California Supreme Court ruled that a school
district has a duty to supervise students on school premises
and may be held liable for injuries which are caused by the
district’s failure to exercise reasonablc care. In this case, the
duty owed 10 the student is not lessened by the facts that the
student left withou: permission. that he was attending a
voluntary summer school, and that the direct source of his
injuries was a negligent motorist.

Students have been wandering off from school since the
davs of Huck Finn. The duty to supervise is a recognition of
the facr thar “‘students will not always conduct themselves in
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accordunce with school rules or as safely as they ought to.
We cannot say thar Michael's departure from school was
unforeseeable or that the risk was not created by the school’s
Sailure 1o exercise care in supervising its pupils.’’

Thus the jury had to decide: Did the school exercise
reusonable supervisory care? Wus an injury of the general
type thar occurred foreseeable? But for neglivent supervision,
would the injury have occurred? Comparativelv, what
proportion of responsibility must be borne by the negligent
motorist? )

"The Role of State Law

Many states bave laws that modify the impact of normal negli-
gence proceedings on schools and teachers. Chief among these is the
law of sovereign immunity. In states with sovereign immunity, or the-
**doctrine of lack of statutory consent,”” a citizen may not sue the
state without legislative permission. These states generally extend
immunity to municipalities and school! districts.

Sovereign immunity is a potentially disastrous law for teachers
and other people who work for government agencies. Under normal
circumstances, the victim of negligence would sue the employer of
the negligent agent as the party who is both ultimately responsible
and best able to compensate for the loss. However, if the employeris
cloaked in immunity, only the employer’s agents can be sued. In
fact, sovereign immunity has discouraged suits altogether, since most
teachers and other government workers possess only modest assets.
The elimination of sovereign immunity probably would be
advantageous to both teachers and victims of genuine negligence.

Most states have abandoned strict sovereign immunity in favor
of alternatives that are less harsh for the victims of negligence.'® Less
than a dozen states retain absolute immunity for local governments,
and even these states allow some exceptions. The alternatives to
immunity generally increase the responsibilities of the school district
and protect the teacher. The major statutory alternative is to
authorize local school districts to purchase liability insurance, with a
waiver of immunity up to the limits of the insurance. For example, a
provision of the Kansas education law reads: :

The board of education of any school district of the state

securing insurance as hereinbefore authorized thereby waives
its governmental immunity from liability for any damage by
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reason of death or injury to persons or property proximately
caused by the negligent acts of any officer, tcacher or
employee of such school district when acting within the scope
of his authority or within the “ourse of his employment. Such
immunity shall be waived oniy to the cxtent of tke insurance

<0 obtained."’ .

Some states—among them Florida, Georgia. lowa, New Jersey,
Vermont, West Virginia, and New York—have adopted **save harm-
less’ statutes to protect school employees.'® Such laws enable
schools to indemnify the costs incurred by teachers in defending
themselves against negligence suits. The New Jersey law reads::

Whenever any civil action has been or shall be brought -
against any person holding any office, position or employ-
ment under the jurisdiction of any board of education. for
any act or omission arising out of and in the course of the
performance of the duties of such office. the board shall

- defray all costs of defending such action, including reason-
uble counsel fees and expenses, together with costs of appeal,
it any, and shall save harmless and protect such person from
any financial loss resulting therefrom: and said board may
arringe tor and maintain appropriate insurance to cover all
such damages, losses and expenses.:’

Florida law similarly authorizes school boards to provide legal
services for officers and employees charged with actions arising out
of the performance of assigned duties or responsibilities. Apparently,
however, these services are available only to innocent employees; an
emplovee who pleads guilty or nolo contendere or is found guilty
must reimbugse the board. Whereas the New Jersev and Florida laws
appear to require school boards to compensate employees, under
Georgia law they mayv do it. The Georgia law authorizes school
boards *‘in their discretion, to purchase policies of hablhty insurance
or contracts of indemnity insuring . . . superintendents, teachers,
principals and other administrators and emplovees against damages
arising out of the performance of their duties.”’'* Further, Georgia
boards may adopt policies to assume the defense of employees
against all or specified civil or criminal actions arising out of per-
formance of their duties. ‘

In a seminal article on teacher liability written in.1959, Paul O.
Proeh! noted that the great majority of teacher negligence cases
came from states that had eliminated sovereign immunity and
allowed direct action against school governing. units.'* He identified

»
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California, New York, and Washington as these states, adding:

Only a very few cases go to the appellate level in other states,
including those which provide for indemnification of the
teacher, indicating a reluctance, born no doubt of hopeless-
ness rather than sympathy, to proceed against teachers. It
may ‘be. on the other hand, that this imbalance results from a ~
less rigorous application of the fault principle in jurisdictions
whose statutes allow suit against the school, and a tendency
by their courts to treat the statute as one making the school
the insurer. There are cases which point in this direction,
despite statements therein to the contrary, and verdicts favor-
able to the plaintiff are more frequent in these jurisdictions.'*

As an increasing number of states have abolished sovereign
immunity, more suits have been filed in more states. California and
New York still appear to be far and away the leaders and to havc
gone furthest toward a ‘‘less rigorous application of the fault
principle.*’ |

Rather than entirely abandoning sovercign immunity, the legis-
latures and courts of a number of states have attempted to limit it by
distinguishing among government functions and types of negligent
acts. One such distinction is made between proprietary or business
functions and strictly governmental functions.'’ Functions that can
be performed only by government are generally immune from
liability: governments are not liable for their laws and regulations,
enforcement of the laws, or failure to enforce the laws. A proprie-
tary function is one that could just as easily be performed by a
private company. In this kind of role, government is held to the same
standard of liability as a-private company. Examples of proprietary
functions include municipal utilities, transportation, parking, and
garbage collection. Sometimes the distinction between governmental
and proprietary functions depends on whether. the provider makes a
profit (revenue) from the service. .

’ Critics of immunity have sought to make governmeni respon-
sible for its negligence when it performs proprietary functions. Why,
they ask, should a private operator of a school-bus service be liable
while a school district that operates its own buses is immune? Why
should a school be immune from liability when it rents out jts gym,
auditorium, stadium or buses? Although some states, among them
Delaware, Nebraska, and Virginia, have allowed suits in connection
with proprietary functions, other states—Alabama, Idaho, Indiana,

5
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Orcgon, and Pennsylvania aimong them-—have specitically rejected
the distinction as being too difficult to determine.'* Nevertheless,
cven those states most committed to immunity—for example,
Missouri, Ohio, and South Carolina—have waived immunity in
cases involving state-operated cars and buses. In a number of states,
school district liability is limited to causes of action arising from the
use of motor vehicles, '

A second distinction, more pertinent to school people. is made
between unintentional negligence and negligence that is intentional,
or reckless, or willful and wanton. Statutes in several states seek to
protect government workers from liability for unintentional negli-
€ence committed while performing tasks that are within the scope of
their duties, but they do not 'protect a worker whose negligence is
willful and wanton. For example, a Connecticut statute reads:

Each board of education shall protect and save harmless any
member of such board or any teacher . . . and the managing
board of any public schoo! . . . shall protect and save
harmless any member of such boards, or any teacher or other
emplovee thercof . . | from financial loss and expense.
including legal tees and costs, if any, arising out of any
claim, demand. suit or judgment by reason of alleged
negligence . . . which acts are not wanton, reckless or mali-
cious, provided such:teacher . . was acting in the discharge
of his or her duties or within the scope of employment.:°®

Similarly, Florida law provides that the state may authorize the
legal defense of officers or emplovees sued for negligent acts within
the scope of employment in the absence of wanton or willful
misconduct.*

The **willful and wanton”’ distinction has playved a key role in
school negligence cases in llinois. Ilinois law reads:

Teachers and other certified educational emplovye. ~nall
maintain discipline in the schools. . . . In all matters :elating
to the discipline in and conduct of the schools and the school
children they stand in the relation of parents and guardians
to the pupils. This relationship shall extend to all activities
connected with the school program and may be exercised at
any time for the safety and supervision of the pupils in the
absence of their parents or guardians.::

The Illinois Supreme Court has ruled that this statute places
educators in the same relation to students as parents to their
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children. ' The relationship extends to student discipline and con-
duct and all school-related activities. Under Hlinois law, parents are
not liable tor injuries to their children unless there'is evidence of
willtul and wanton misconduct. Thus, the court has ruled that
teachers cannot be held liable for injuries suffered as a result of a
supervisory faiture unless it can be shown that the teacher intended
to harm the student. The practical effect of this law is that it is
almost impossible to find an Illinois teacher negligent, **

The situation in Texas is substantially similar. A professional
swhool employee is not personally liable for acts performed within
the scope of employment and which involve the exercise of judgment
or discretion, except in circumstances where excessive force or negli-
gence results in physical injury to the student. Thus, teacher liability
is limited . to cases involving the use of excessive force to punish
students. '

A distinction of even greater significance to school people is the
distinction between supervision of students and maintenance of
physical facilities and cquipment. In legal language, this is the dis- -
tinction between discretionary acts and ministerial acts. Discretion-
ary acts are acts of judgment: they require though.. evaluation, and
decision. Ministerial acts are administrative duties, requiring only
obedience to orders or performance of duties specified by law in
terms of time. place, and manner. Of course, this distinction also
tends to break down in the context of real situations: few *‘minis-
terial®’ acts do not involve at least some discretion in the way theyv
are carried out,

The supervisory function performed by school administrators
and teachers is generally ‘discretionary. School autharities must
cvaluate the potentiai dangers of numerous situations and decide on
the allocation of supervisory resources. Since school personne} -
cannot be everywhere.at once, there are bound to be lapses in super- )
vision. Discretion plays a role and justifies these lapses.

By contrast, the maintenance of school facilities is 2 minjsterial
function. School authorities are expected to maintain facili ies In
working order and to eliminate dangerous conditions. No judgment
or decision can justify dangerous stairways, broken playground
equipment, or poorly fitting football gear. School people are no less
liable than businesses when they expose their clientele to dangerous

facilities and equipment.
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The distincti~n between discretionary acts and ministerial acis
has been recognized in statutes and court decisions. A Georgia
statute exempts muaicipal corporations from liability for failure of
performance or errors in performing their legislative and judicial
functions.*> However, they are liable for unskillful performance of
their duties. In New Hampshire, the state supreme court has
d..aished immunity for municipalities except tor acts and omissions
consiituting (a) the exercise of legislative and judicial functions and
(b) the exercise .of executive or planning functions involving the
making of basic policy decisions.?” Similarly, the Illinois Supreme
Court has ruled that teacher immunity extends only to unintentional
negligence which results from a discretionary act.

Gerrity v. Bearry**

A Downers Grove (Illinois) High Sct .ol sophomore,
Matthew Patrick Gerrity, suffered severe iny.: ies while mak-
ing a rackle in a junior varsity football game. In court, he
cluimed thar the equipment. ussigned ro him was inadequate,
il firting, and defecrive. The coach, in :he exercise of ordinary
care, either knew or should have known of the Jaulty condi-
tion of the equipment.

The Illinois Supreme Courr distinguished this case Jrom
prior negligence cases that alleged failure of supervision. The
prior cases, the court said. arose out of the reacher/student
relationship in rmatters relating to the reacher’s personal
supervision and control of the conduct or physical movement
of the student. Public policy considerations supported the
reacher’s broad discretion and laritude in controlling stu-
dents. Here the reverse was true: public po!..v considerations
argued ‘“‘rather strongly against any interpretation which
relaxes a school district’s obligation to insure equipmenrt

provided for students. . . . To hold school districts to the
duty of ordinary care in such marters would not be unduly
burdensome. . . .’ :

In summary, negligence is the failure to anticipate unreasonzble
risk and guard against the consequences. Teachers must be con-
cerned for the safety of their students. Students are immature; they
lack experience and judgment. Teachers must use their superior
understanding to anticipate dangerous situations and Protect stu-
dents. Teachers who plan for the safety of their studen.> and take
precautions on the basis of a realistic assessment of risk have little to
fear. ' :
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In general, teachers ére'unlikel}' to be held responsible for stu-
dents’ injuries. Nermal considerations “of negligence and liability
protect the responsible teacher. Furthermore, some states effectively
“immunize teachers—even negligent teachers—from legal responsi-
bility and financial loss. Even sovereign-immunitv—which, in the
abstract, makes teachers the only available targets for suits—
probably deter~ suits. Exceptions to sovereign immunity allow the
school to replace the teacher as the primary focus of legal actions.

w
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pp. 723-754. -

Ibid.. pp. 741, 732.

Harlev and Wassinger identitfy a number of statutes and court decisions in
various states dealing with the governmental/proprietary distinction. See also
Prosser, Handbook of the Law, Sec. 131 at 979 and Owen v. City of Inde-
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4.
MALPRACTICE AND
DEFAMATION

Malpractice and defamation, as bases of.suits against teachers,
re an ironic duo. A malpractice suit generally constitutes a claim
that the school failed to fulfill its responsibilities to educate a child:
the school passed the student along despite the student’s failure to
master material and perform at an acceptable level. School authori-
ties failed to diagnose the student’s problems and failed to address
the root causes of failure. The school did not provide a compensa-
tory program. A defamation suit constitutes a claim that the school
ruined a child’s good name. How? The teacher exposed the fact that
the student had failed to perform up to a given standard. The
“teacher tried to deal with the causes of the student’s failures. The
student’s rccord includes statements about these failures.

Educational Malpractice™

To many educators, it must appear that the tide of public regard
has turned against professionals. Learned practitioners who once
were appreciated for their services now are sued for malpractice.
Where people once blamed the fates or themselves for their condi-
tion, now they blame those who come to their aid. We have
progressed from'charges of medical malpractice to legal malpractice
and now educational malpractice. Educaticnal malpractice, how-
ever, is an-idea whose time has come mainly in the press rather than

in the courts.
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Educational malpractice is a specific form of negligence accusa-
tion. Malpractice suits are based on the failures of apparently
normal studerts to attain average levels of achievement in school.
Schools are accountable for supervisory failures that lead to physical
injuries to students. Why not alse hold the schools responsible for
negligent teaching -that results in students® ignorance?

Those who believe that there is such a thing as educational mal-

‘/}actice argue that school boards, administrators, and teachers are
fesponsible for negligent acts that lead to injuries. Students who
graduate without the ability to read or compute are surely as crippled
as those who break their necks. Thus, teachers, counselors,

.~ bsychologists, and administrators who fail to educate students are
every bit as negligent as those who fail to adequately supervise the
physical safety of students.

The courts have refused to ccnsider that the normal academic
relationship of teachers and students falls within the orbit of negii-
gence. Basically, they have rejected the proposition that cducational
malpractice involves the essential elements of negligence. They have
stressed that the schools have no legal durv of care for the academic.
achievement of their students. In addition, the courts have ruled that
ihere are formidable philosophical and practical barriers to deter-.. -
mining whether instruction has been adequate, whether a.student has
suffered an academic injury, and whether there is a causal connec-
tion between quality of instruction and academic injury.

. Peter W', v. Sann Francisco Unified School District?
Perer W. atrended San Francisce schools Jor 12 vears.
He graduared at rhe age of 18 with a Jifth-grade reading
ability. His abilitv 1o hold a job and his earning capacity were
limited by his inability 1o read or write. He had a permanen:
disability thart might be improved by compensatory turoring.
In court, Peter's atrorney attempted to demonstrate that
the schoo! district. administrators, and reachers nad negli-
gentlyv and carelesslv: - ;
® Failed 1o apprehend Peter’s reading disabilities. 2
® Assigned him to clas .es in which he could not read the ;
books and orher materials.
* Allowed him to pass from one grade level (o the next
without having mastered the skills needed 1o succeed or bene-
Jit from subsequen: courses.
* Assigned him 1o classes in.which the instructors were f_/
unqualified or which were not geared to his reading level.




62 Teachers Flave Rights, Touv

o fermitted him to graduate from high school and
thereby deprived him of additional instruction, even though
California law requires ar eighth-grade reading level for
graduatrion. .

Edward Donohue v. Copiague Union School Districr *

When Edward Donohue graduated from the Copiague
(New York) School District, he did nor have basic reading
ard writing skifls. In order to acquire these skills, he had to
seek private tutoring. :

In court, Donohue’s artorney argued that zhe school had
a duty of care {o instruct him in the various arademic sub-
Jects, evaluate his learning capacity ard ability, and, essen-
tially, to see that he gained sufficiert comprehensior. of sub-
Jects to achieve passing grades and obtain a Certificate of
Graduation. He argued jfurther rhat because Edward
Donohue had nor mastered basic skills, rhe school and its
agents, servants, and employvees had breached their duty ro
him in that they had:

e Given him passing grades.

e Failed to evaluate or test his mental ability or his
ability 1o learn.

o Failed toc provide adequate facilities, teachers, or
psyvchologists.

e Failed to teach him in such a nanner thar he could
learn.

® Practiced methods that were defective and not up ro
the standards of other high schools in the county.

The courts in both New York and California rejected the educa-
tion malpractice suits. All the courts that heard the two suits cited
similar reasons for rejecting them.

Duty of Care

The courts require a negligence suit 1o srate a cause of action.
This means simply that the person who sues must demonstrate the
presence of the four conditions of negligence: duty of care, failure to
fulfill the duty of care, injury, and cause. In dismissing educational
malpractice suits, courts have ruled that the suits failed to establish
the existence of these conditions. Primarily, the suits failed to show
that the schools owed the students a dury of care. Duty of care, the
courts say, is the sum total of considerations of policy which lead the
law to say that the particular plaintif is entitled to compensation.

Does the school have a duty of care to students relative to aca-
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demic instruction and student academic achievement? The courts say
"**No.”" Courts have not. in the pasl, recognized (and. for the
‘present, refuse to recognize) such a duty of care. This position is
dictated by a host of public policy considerations, administrative
difficulties, and practical problems.

To determine if there is 3 duty of care, the courts must take into
account a large number of policy considerations. These considera-
tions can be examined by asking the following questions about a

" particular educational malpractice suit:

* Was the student’s injury foreseeable? Negligence is the failure
of a prudent person to guard against foreseeable injuryv. There is no
negiigence without a foreseeabie chance of injury. Can we expect the
schools to foresee and guard against the possibility that some.
students may fail?

How certain is it that the student sufiered an injury? There is no
negligence without actual injury or damage. If the injury is sur-
rounded by ambiguity—difficult to sce, touch, measure—it is diffi-
cult to support negligence action. Additionally, how can it be said
that students have suffered injury when they fail to achieve some
average level of academic competence? By definition, some students

- will always be below the average.

®* How close is the connection between the actions of school
personnel and the injury to the studen:? Negligence requires a direct
causal link between the action of the negligent person and injury to
the victim. Can it be said that the actions of a teacher or several
teachers caused a student not to learn to read or write? But for the

- poor performance of the school, would the student be at least a
normal achiever?

¢ Should :he school accept moral blame for the student’s condi-
tion? One idea behind 1egligence law is to pass on the victim’s loss to
the one who was responsible. While the characteristics of a school
may be a factor in a student’s failure, can it really be said that school
personnel are to blame?

®* Would imposing a duty of care on the school prevent future
harm to other students? Liability is therapeutic. One reason for
imposing liability is to reform negligent and irresponsible behavior.
If courts acceptédreducational malpractice, could the schools prevent
similar future injuries and suits? .

* What burden will the school and the community bear if the
courts impose a duty and liability for breach of duty? What are the
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costs? Is there insurance that could spread the costs? There 1s no
point in imposing liability if the costs cannot or will not be accepted
by the taxpayers who support schools.

Taking these policy considerations into account, the courts have
concluded that schools have no duty of care for the academic success
of their students.

Although there are no court precedents for a duty of care, the
attorneys for both Peter W. and Donohue argued that state statutes

established standards of care. The California Education Code has

several provisions that - ‘“ire the schools to (1) design courses of
study which meet the necds of pupils, (2) instruct students in the
basic skills of reading and writing, and_(3) award high sshool gradua-
tion certificates only to students who have demonstrated proficiency
in basic skills. New York’s education laws require school authorities
to test underachievers and to determine whether pupils can benefit
from special educational programs.

The courts; however, held that these obligations were not
designed to protect against the risk of injury to students. Rather,
they are administrative; they are directed toward the attainment of
optimum educational resulis. Whereas failure to comply with these
mandates does not impose liability, such statutes do provide a basis
for students and their parents to seek remedies from the school and
from higher levels of state school administration.

Practical Considerations

in addition o policy considerations, some practical problems
have led the courts to reject claims of educational malpractice. These
problermrs involve the remaining three elements of the legal definition
of negligence.

Workability of a standard of care. Although pedagogy is called
a science by some, it is, at best, an art. The courts recognize that it is
impossible for professional educators to .develop programs that
ensure academic achievement. Further, they are convinced that the
courts cannot and should not get involved in defining good teaching.
Thus, there is no workable standard of care to which the courts can
hold schools or teachers.

Certainty of injury. Liability law is designed to compensate
persons who have been negligently injured. The presumption is that
people have been damaged by such injuries. They have lost arms,

iy
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legs, eyes. They may not be able to work or to engage in enjovable
leisure activities. They may have had to pay for doctors, medicine.
or prosthetic devices. The purpose of liability settlements is te make
damaged people whole again—to reestablish the conditions that
existed before they were harmed by the negligent acts of others.

The laws providing for systems of public schools are designed io
confer benetits on society. They offer to children the opportunity to
attend schoui. Most students enter school in a condition of academic
ignorance. If they are still ignorant when they leave, have they been
injured or damaged bv the school?

Almost every person achieves some level of reading, writing,
and computing ability. Some people acnieve much higher levels than
others. Clzarly, these skills are linked 1o careers and career oppor-
tunities. If a graduate’s skills ure adequate for a job as a plumber or
bricklayver but not for a career as a teacher or data analvst. has that
person been injured by the schools?

While there may be some connection between high school
academic achievement and. career choice. happiness. success, or
wealth, such relationships are statistical at best. The outcome of any
single persson’s long march through life is un-certain. iHow. then, can
a particular student’s academic failure be construed as an injury i;
there is no basis for predicting that it will inevitably have a negativé
impact on his or her life, or that academic success will ensure health,
wealth, and happiness? ’

Causal connection. Too many factors intervene between a
school and a particular student for the courts to assign a cause-and-
effect relationship to academic failure. A student’s home life, street
life, intelligence, drive, and health—all affeg_leqrning and achieve-
ment. How can a school be responsibte—{or a s\'_u'dent‘s academic
achievement when it has no control over the student outside the
classroom, and when what is taught in the classrocom is a minor
component of the total number of factors thart account-for learning

and achievement?

The Potential for Malpractice
Although the€ cour.s have rejected educational malpractice as a
basis for liability, they have not ruled »ut other tvpes of negligence
suits against schools and educators. As noted in Chapter 3, the
courts are willing to entertain suits based on physical injuries that
result from allegedly negligent supervision. Many states now assume
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v

that schools have a duty of care for the physical safety of students in
their charge. In this_context, the criteria for negligence are easily

applicable to a school setting.
What about psychological injury? Courts have au..epted the

possibility that injury may be more than skin deep: people may
suffer psychological damage as the result of negligent actions. It is
conceivable that a student might be psvchologically impaired as a

result of the negligence of school personnel.

Finally, the New York Court of Appeals, even though it unani-
mously rejected Donohue’s appeal, appeared to leave the door open
for the possibility that educational malpractice might theoretically
fall within the traditional interpretations of negligence law. Four of
the six judges affirming the Donohue decision admitted this

possibility:

Thus, the imaginaiion need not be overly taxed to envision
ailegations of a legal duty of care flowing fromreducators, if
viewed as professionals, to their students. If doctors.
lawyers, a  hitects, cngincers and other professionals are
charged winn a duty owing to the public whom they serve. i
could be said that nothing in the law precludes similar treat-
ment of professional educators. Nor would creation of a
standard with which to judge an educator’s performance of
that duty necessarily pose an insurmountable obhstacle. As for
proximate causation, while this element might indeed be
difficult, if not impossible, to prove in view of the manyv
collateral factors involved in the learning process, it perhaps
assumes 100 much to conclude that it could never be estab-
lished. This would leave only the element.cf injury, and who
can in good faith deny that a student who upon graduation
from high schodl cannot comprehend simple English—a
deficiency allegedly attributable to the negligence of his
educartors—has not in some fashion been *‘injured™"?* )

The real issue, the court said. was not whether a cause of action

might be cited but whether public policy considerations support the_

idea of education malpractice suits. The judges unanimously refused

to mmvolve the court in the unresolved educanonal questions that

underlie malpractice suits.

What conditions might dispose a court to accept educational
malpractice as a legitimate cause of injury?

First, the suit would have to overcome the major public policy
objections cited in previous decisions. This would occur more readily
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1f the circumstances of the suit were unique to a single student. Such
a case would present a parallel to cases avolving professional/client
relationships, which the courts regularly consider. Peter W. and
Edward Donohue were representative of large numbers of students
who fail to acquire basic skills. Their suits raised the specter of
myriad similar suits from disgruntled students and an incalculable
drain on public funds.

Second, the plaintiff would be able 1o clearly identify elements
of negligence: an obvious breach of an explicit duty, a measurable
injury. an undeniable cause-and-eftfect relationship.

Ironically, a case fitting this description was later reviewed by
the same appellate court that had heard the Donochue case. In this
case. the appellate court ruled that school authorities had been
negligent. However. this decision was soon reversed by New York’s
highest court tor :he <ame policv-related reasons that led the
appellate court 1o reieci Donohue’s claims.

Daniel Floffrran . New York Board of Fducarion*

Durtiel Hoffren was porn and raised in the borough of
Queens. in New York Citv. His puarents were nminigrants. His
Jather died when he was 13 months old. a critical siage of
mental und physical deveiopment. His mother went 1o work
und h:s grandmiorher cared for him.

Shortlv before his was five, his mother :0ok iirm ro the
National Hospita! tor Speech Disorders. Hospita! records
note thar Daniel wus “"a friendlv child with little or no inte:-
ligible speech. ™" A psvchologist found thar he kad an I of
90. The interpretation of the rest was thar he “‘could work
well inrto the average and even brighter range. . . . Perform-
ance suggests organic dyvsfuncrion in speech expressive areas,
since he gzenerallv appears ro understand well and respond as
well us able to questions and directions. *’

Daniei was enrolled-in weekiv speech therapy seminars.

When Duniel entered kindergarten. he was tested by a
school psvchologist, found te have an IQ of 74, and placed in
a cluss for children with retarded mental developmenr
(CRAID). The psvchologist’s report srated: **He is nor ver
able to do formal learning. He needs help with his speech
problem in order that he learn 10 make himself unaerstood.
Alfso. his intelligence should be reevaluated within a Iwo-vear
period so that a more accurate estimation of his abilities con
be muade.’"

An IQ score of 75 was the cutoff poirt for CRMD rlace-
ment. If Danie! had scored at least 75, he would nor have
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been clussified uas retarded. and he would not have been
pluced in clusses for the returded. School authorities madesto
effort to seek owt Daniel’s social historv. Thevedid nor tell his
miother that the diagnosis that he was rerarded was bused on
his falling short by one point, nor did theyv tell her she could
request that the IQ resr be repeared.

Danrniel “attended CRMD clusses for Il vears without
heing retesred. Teachers who observed his poor performance
on achievernent tests assumed that his 1Q was no better than
originally indicated. They apparenrh did not consider the
possibility that his severe speech problem and resulting
emotional complications mayv have masked a higher intelli-

gence.
When he was 18, Daniel!’s IQ wus ugain tested. This lme.

he wus judged to have an 1Q of 94. The report noted tiiu: he
was “so incapuciuated by a speech defect thar comrmunication
is digficult for him. "' Later testing showed thar he had no
brain dartage. .

S the trial, competent witnesses testified rthat Daniel
had a ‘‘defective self-image. feelings of inadequacy,
diminished i[ncentive, and diminisned capacity to fearn.”’
Being placed in the CRMD class had resulted in an aiteration
ot Daniel’s concepr o/ -himself.

School authorities claimed that teachers< in the CRMD
cluss were constantly reevaluating Daniel. Teachers testified
thut Daniel could never have been successful in normal
classes.

The court majority, however, ruled rhat the original
report which had placed Daniel in CRMD classes called for
retresring hus 1Q. Tlhe court accepted the testimony of the
school’s own psvchiarrist that there was a difference between
I1Q and achievemmenr. To argue that CRMD reachers were
constant{y observing students for signs of improvement and
reevaluating them was ro make meaningless the report’s
specific request thur Daniel’s intelligence be reevaluated after
two vears. If there was any ambiguitv abour whar was
required, it was the fault of the school’s psychologist who
prepared the repori and ihe teachers who failed (o seek
clarification,

Ir thus case. uniike other educational malpractice suits,
the cowrt found a clear dury of care. The school syvstem's
“affirmative act in placing plaintiff in CRMD class initially
fwhen it should have known that a mistake could have
devastating consequences) created o relationship between
uself and plaintiff our of which arose a duty to take reason-
uble steps to ascerrain wherher rar least, in a borderlme casej
tha: placement was proper.’
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The Hoffman court concluded thar reason, justice, and
law supported Daniel’s right of recovery. In placing him in a
special class on the basis of amtiguous test results thar Justi-
Jied a proviso that he be rerested, the school system assummed
a special duty of care. Although his records called for reresr-
ing—and anv teacher could have, at any time, and ar little
expense oOr inconvenierge. ordered an IQ test—Daniel’s
intelligence was nor retested. The retest proviso represented
the school svstem’s own standard of care, which it failed to
achieve. = )

The dissenting judges :ade three points. First, Daniel
was constanilv observed and evaluated in the CRAMD class.
Neither his mother nor any experienced teachers ever felr thar
he was misplaced. His reachers testified rhat he never per-
Sormed bevond their expectations and that he could not have
SJunctioned in a regular class.

Second, rhe courts should not oversee or evaluate the
professional judgments of those charged with responsibility
Jor the administration of public education. Judges and juries
are not equipped ro second-guess the oppropriareness of
tests, placements, or educational programs.

Third, the failure of educational achievement cannot be
considered an injury. Educarion is a benefir conferred on the
otherwise ignorant. Daniel was no worse off for having been
in the CRMD class. The school may have failed to remedy
Daniel’s speech problems, but it did nor cause or aggravate
them.

A five-to-three majority on the Court of Appeals, New
York's highest court, reversed the lower-cowurt majority deci-
sion. The significant issue, the court said, was whether con-
siderations of public policy preclude recovery for an alleged
Sailure to properly evaluate the intellectual capacity of a
studeni. Daniel’s negligence action represented an atrack on
the professional judgment of the board of education. As the
court stazed in Donohue v. Copiague, rhis type of action
should not, as a matter of public policy, be entertained by the
courts. Educaticnal affairs are vested with the New York
State Board of Regents, the state cormmissioner of educaiion,
and local boards of education. The courts should nor substi-
tute their judgment for :he judgment of educators and
government officials actually engaged in the educational

process.

Donohue and Peter W. claimed that the schools were neghgent
in not providing them with a rpositive program for learning. The
schools did not help them attain a reasonable level of reading and
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writing ability . Essentially, the schools left them alone and allowed
them o fail.

In contrasi. Hottman argued thut the school system, through
posttive action, had mjured him and destroved his life chances. The
school system had incorrectly placed him in a class tor the retarded
and tatled to identity its error, as it would have had it adhered to its
own policies. In the words of Daniel Diamond, a protfessor at
Hotstra University Law Schd oL, through *tatfirmative acts of negli-
gence the school system imposed additional and crippling burdens
upon a student.’” _

Unhike the injuries ciaimed by Donohue and Peter W.. Hoft-
marn’s injuries were palpable. Although he had normal intelligence.,
when he graduated trom school his personality, perspective, and
sKills were comparable to those of a retarded person—and he knew
it. The lower court noted that by the age of 26, he had not made any
advancement in his vocational lite nor any particular improvement
in his social lite. Nobody knows what Daniel Hotfman might have
hecome had ace been educated as a normal child or given the speech
therapy he needed. What is clear is that he was marked for lite bv his
CRNID experience.

For a short time it looked as though Hottman would be the
opening wedge tor educational malpractice suits. Yet it hardlv
seemed possible that the same court that had slammed the door on
such suits in the Dorohue decision would open the door so soon
thereatter. Perhaps the particulars of the Hoffman case were similar
to those envisioned by the majority of the New York Court of
Appeals in its Donohue decision. when it acknowledged the possi-
bility of demonstrating educational malpractice. Finally, though, the
court declined to substitute its judgment for that of school officials.
To do so. the court said, would be to open the door to an examina-
tion of the propriety of each of the procedures used in the education
of every student. It ruled that the court system is not the proper
forum in which 1o test the validity of -educational decisions.

Defamation

Defamarion is communication that damages a person’s ~eputa-
tion. Defamatory communication holds people up to contempt,
causes them to lose the confidence and respect of others. and, con-
sequently. causes them - be shunned or avoided. To prove defama-
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ton, one must show that harmtul comments were rofd to o third
party and were understood. 11 is not necessary 1o prove malice or ill
will, or to demonstrate actual damage.

Deramation may be thought of as a form of malpractice.
Detumation may occur when protessionals abuse their positions and
use their knowledge and power to stain the reputations of cnients.
Teachers are concerned lest they detfame their students. Will their
words be used against them it they write honest letters of recom-
mendation? Can they be sued tor making written notes of student
oehavior which they consider odd? Can they be sued tor describing
the behavior as *strange™™? Whar about calling a student strange’’?

The main reason for such tears seems 1o be the Buckley Amend-
ment and similar state lav s that open students® records to students
and parents. Teachers are atraid that recording trank and honest
cvaluations of students wilt get them into trouble. And it is a fact
that many parcnts have become skeptical of teachers™ abilities to
evaluate students.

[r 15 unpecessary to go deeper into the technical detinition of
detamation because teachers and school administrators have condi-
tional pmnnenity  against charges of defamation. Conditional
immunity ensures that, under certain circumstances. people can’t be
prosccuted. In the case of a teacher or school administrator. the
particular circumstance is the “‘public interest privilege.”” which
means that statements made by one public official to another publ. :
official in pursuit of the pubiic interest are immune to charges of
libel.

' Pubiic school teachers are public officials. Their public respon-

sibility is to educate and evaluate the performance of students.
Teachers are charged with acting in the educational interests of their
students, within the limits of their protessional competence. If a
student is unable 10 perform in school. it is the responsibility of the
teacker and the school to determine why and ro help the student.
Additionally, it is the teacher’s responsibili' to prevent one student
tfrom harming the rest of the students. Conditional immunity
protects reasonable communications that are made for these
purposes.

The word “*conditional”™” indicates that there are limits to what
an educator can say and do. To qualify as privileged. a communica-
tion must be made /n ¢ ~easonable manner and Jor a proper purpose.
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What these phrases mean is thar a reacher may discuss a student and
a student’s problems with colleagues and supervisors as long as the
teavher believes that such discussions are in the student’s interest
and "or an rthe public interest. The teacher loses this privilege if the
L.-mnmuni-;;uion i~ made for any purpose that is not considered
*proper.”” The tcacher must not be motivated by maiice or by dexire
to harm the student.

In these days of specialization, it is important 10 remember that
teachers’ comments must retflect their areas of competence. Few
teachers are also trained as psyvchologists, psychiatrists,  sociatl
worhkers, or medical doctors. It is inappropriate tor a teacher who is
noi tratned 1in such a specialty to adopt it~ jargon or techniques in
attempting 1o diagnose. a student’s problems.When a teacher
observes that a student’s work is nol up to expecrations, the
appropriate roesponse is to consult a supervisor and refer the student
1o an sppropriate specialist.,

The chimcees that a responsible teacher will ever have to go to
court to defend against a charge ot defama.ion are nil. Although
laws providing for full disclosure may have increased teachers’
anxiety, they have not atfected teachers’ hability. What these laws
huave done is ensure that legitimate evaluations of students will be
accessible to parents. Making such evaluations has alwayvs been
consistent with a teacher’s public-interest privilege. If greater acces-
sibility of student evaluations encourages greater sensitivity to the
limits of conditional immunity, evervone will benefit.

To illustrate the unlikelihood that an educator wil! be sued for
defamation, it is necessary to go back to 1920 to find an example,

Basketr v. Crossfield®

Dr. Crossfield was the president of Transyvivania Uni-
versa v, @ coeducational insticution in [ exingron, Kentucky.
Oscar Busketr wuas a student whe had been expelled.
Buskerr’s fathier sued the univers.iv president for explaining
to him, in « personal letrer, the reusons for yvoung Baskert’s
expulsion. Fle claimed thar this “‘public record’” had defarmed
his —on.

Hhat had Crossfield’s lecter said? He huad reported to
VIr. Baskerr that Oscar had been expelled for- exposing him-
self indecently from his dormitory window. People on rhe
road and sidewalk below had seen hirn. )

Trne court sided with Crossficld. They ruled that his
letter was not a “‘public record’™ but u privileged comriunica-
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fiestl cernade i cood tarth waithowut malice, and vaoliun -
tardfve ot o pertarmanoe of o deiy (o soctety in the
bhedwet that the cormmemtvertication s true. " Fuarther, the cowrt
sawd, W here o party mrakes @ connnumication prompited by oa
duty owed cither o the pueblic or 1o a third person . . the
cornnnunicditon s privileced of made  n cood faitht o and
n'nhrmr m‘fuu/ mufu‘c. e

~ Morce recently, in Mevers v Chicago Bourd of Education, the
lllmmx Court of Appeals rejected a suit brought by a school
cmpioyee over a statement that the director of civil service personnel
had made about him. The court ruled, “*Where the director of civil
SeTVice personne: was acting as [the boa‘n{ s} duly authorized ayont
and was employred within the scope ot his smployment, the board
" was immune from liability tor the director’s alleged slanderous state-
ment concerning an employee ot the board. ™™ A similar rule applies
to teachers when thev are acting as agenis of the school system and
periorming within the scope of their emplovenent.,

Some  state legislatures have sought 1o give teachers added
assurince that thetr right 1o candidly evaluate students will be
protected. For example, Maryland's legislature has adopted a statute
providing that “"a teacher, guidance counselor or member of an
administrative  or cducational start of any public, private or
parochial school i~ immune fram civil liability for (1) making a
report required by law, it he acts on reasonable grounds, and (2) par-
ticipating in a judicial proceeding that results trom his report.***

Adl toichers are protected by the conditional immunity afforded
by common-law public-interest privileges. In some states. teachers
have specific additional statutory protection. Two additional points
‘should be noted: First, in most states truth is a recognized defense.®
{Truth, however, should not be used as a shield for malevolence.)
Good motives. justifiable ends. and the need to make honest evalua-
tions ofter protection against defamation actions in all states.
Second, in_the event of-an honest mistake, a timely retraction mayv
lead to dismissal of a defamation suit. The courts u<-ally accept a
timely reiract’ . or correction as evidence of worthy tniention.

Malpractice and ’-:fam\ition suits are headline-grzbing scare
words. They do not «onstitute realistic threats to educatcrs.

If 1t is unreasonable for teachers to fear educational malpractice
and defamation suits, why is there so muth pubticity about them?
The rarity of such actions accounts in large part for the dispropor-

.
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tionate attention they receive in the news media.

Of course, educarors must exercise professional responsibility,
but worryving about malpractice or defamation suits is a waste of
cnergy. Eftorts 1o understand the law will be much more rewarding,
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. 5.
DISCIPLINE

**There is no discipline in schools today. Teachers are helpless;
students are out of control.”’ These assertions are components of the
mythology that surrounds the issue of student discipline in American
schools. Such myths have led many teachers and school officials to
believe—incorrectly—that they lack sufficient authority to impose
discipline and order.

Few teachers receive, as part of their formal training, much
information about the laws that affect their teaching. When., in the
1970s, teachers were confronted by the articulate asseriion of student
rights, many were overwhelmed. They had taken their own power
for granted without. knowing the legal basis of their: power. .Many
felt helpless to deal with students who misbehaved or who defied
reasonable requests. Often, school administrators—similarly
hampered by ignorance and feelings of helplessness—failed 10 sup-
port teachers’ disciplinary efforts.

The purpose of this chapter is to spell out the disciplinary
authority of teachers. What are the rights and responsibilities of
teachers when students misbehave, violate legitimate school rules, or
refuse to obey reasonable requests?

) Teachers may exercise significant disciplinary authority over
students, and they car legitimately insist that school officials support
them in exercising their authority. The legal basis of school disci-
plinary authority is located in both common and statutory law.
There 1s no question that students have significant constitutional

Q
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rights to due process and First Amendment treede >, Nevertheless.,
these rights are balanced against the need ot a school to maintain an
orderly learning environment. The courts have consistently asserted
their support tor the ¢ftorts of school officials to maintain order.
School authorities may write and enforce rules for student behavior,
and they may punish students who violate rules. Furthermore,
teachers and school administrators may respond immediately when
students threaten to harm themselves, others, or school propérty.

The common-law basis of teacher authority. The common law is
the primary source of teacher authority. Teachers have authority to
act in loco parentis—in place ot the parent—to enforce discipline in
the school.

In the ecarly days of education,~when schooling was a voluntary
arrangement, it was understood that the parent gave the teacher the
right 1o discipline the child. This assumption changed when educa-
tion became compulsory. Today, the courts recognize that it is the
state which gives a  -acher the implicit right to discipline a child at
school as a parent would at home. The parent is powerless to restrict
the common-law disciplinary authority of the teacher over thL pupil

cxcept as provided by statute.

The U.S. Supreme Court acknowledged this important source
of teacher authority in its fragraham v. Wright corporal-punishment
decision:

At common law, a single principle has governed the use of
corporal punishment since before the American Revolution:
teachers may impose reasonable but not excessive force to
discipline a child. . . . The basic doctrine has not changed.
The prevalent rule in this country today privileges such force
as a teacher or administrator ‘‘reasonably believes to be
necessary  for the child’s proper control. training. or
cducation.™

The view today is *‘that the State itself may impose such
corporal punishment as is reasonably necessarv ‘for the
proper education of the child and for the maintenance of
group discipline. ™!

Most people think that corporal punishment represents the most
extreme disciplinary power available to ilic teacher. Therefore,
common-law authority to impose corporal punishment implies
power to impose lesser punishments.

Cao



77

Discipline

The statutory busis of teacher authoriry. Statutes in many states
buttress the common-law disciplinary authority of school officials.
South Carelina school boards are authorized to **proriwulgate rules
prescribing standards of conduct® for pupils.? [llinois school boards
are authorized to suspend students for gross disobedience or mis-
conduct.' Teachers are given explicit in loco parentis status in all
matters relating to discipline. A Colorado statute lists the types of
misbehavior that may lead to suspension, including continued willful
disobedience, persistent defiance of proper authority willful
destruction of school propertv, and béhavior that is inimical to the
‘welfare, safety, or morals of other pupils.*

Under Connecticut statutes, a board of education may author-
ize a teacher to remove a pupil from class when such pupil causes a
serious disruption of the educational process and may authorize
school administrators 1o suspend any pupi! whose conduct endangers
persons or property, is seriously disruptive, or violates a publicized
school-board policy.®

A Georgia statute provides that anyv principal or tcacher. if
authorized to do so by policies of the local school board, may
administer corporal punishment in order to maintain proper control
and discipline over pupils. The statute goes on to delineate a number
of safeguards designed to protect pupils from excessive or improper
punishment.*

A Florida statute makes it a misdemeanor to willfully interrupt
or disturb ‘‘*any school or any assembly ot people met for the
worship of God or for any lawful purpose.’’ Recently, a junior high
school student who had disrupted the school by running down the
halls and shouting obscenities at a teacher was successfully prose-
cuted under this law.’

" These grants of authority regularly extend to all school-related
activities. Some states have made this explicit. An Arkansas statute
says: “*Any school board in this state shall hold its pupils strictly
accountable for any disordcrly conduct in school, on the school
grounds, in a school bus, or at any school function.’** Similarly, Iili-
nois law extends the in-loco-parentis authority of teachers and
school administrators to supervision of extracurricular activities and
‘school transportation.® Florida appears to give school bus drivers in-
loco-parentis power for the limited purpose of maintaining order on

school buses.
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The Courts and Discipline

How do the courts interpret such laws? Nany school people feel
that the courts are looking over their shoulders, eagerly awaiting
opportun:ics to reverse disciplinary decisions and undermine the
school’s authority. This is not th+ ase. When it comes to disciphine.
the schools get a great deal of support trom the courts.

Generally, the courts prefer to stay out of school disputes. In
1968 the Supreme Court noted, in Epperson v. Arkansas:

Judicial interposition in the operation ot the public school
system of the nation rawses problems requiring care and
restraint. . . . By and large, publhic education in our nation is
commitied to the control of state and local® authorities.-
Courts do not and cannot intervene in the resolution of con-
tlicts which arise in the daily operation of school svstems and
which do not directly and sharply implicate basic consti-
tutional values.' .

Supreme Court Justice Stevens made a similar point in a deci-
sion he wrote in a 1974 U.S. Court of Appeals case involving hair’
and dress standardy: '

We will not review a school board decision that invoives
nothing more than a difference of opinion on the question of
~iyvle. Sometimes such a school board determination will be
incorrect. [However], we are persuaded that the importance
of allowing school boards sufficient latitude to discharge
their responsibilities effectively—and inevitably, theretfore, to
make mistakes from time to time—outweighs ihe individual
interest at stake. '’

In 1975 thed Supreme Court firmly restated the real limits on
tederal cour! ntervention in school disciplinary decisions:

It 15 not the role of the federal courts 1o set aside decisions of
school administrators which the court mayv view as lacking a
basis in wisdom or compassion. Public high school students
do have substantive and procedural rights while at school.
[But they do not have] the right to relitigate in federal court
evidentiary questions arising in school disciplinary proceed-
ings or the proper construction of school regu'’ations. The
Y System of public .education that has evolved in this nation
relies necessarily upon the discretion and judgment ot school
administrators and school board members, and [their actions
arc not reviewable 1f they] do not arise to the level of viola-
tions of specific constitutional guarantees. '’

Ve
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Due Process for Students

The law is written to support the authority of the teacher and
the schecol. Common-law in-loco-parentis status gives the teacher a
broad range of power. Nevertheless, all grants of authority have
limits. The 1egitimate need of the scheol to maintain order must be
balanced against the students® constitutional grarantees to freedom
of speech, press, petition, and assembly. And students may not be
punishced or deprived of educational benefits without due process.

Courts will intervene in student disciplinary decisions to affirm
basic constitutional safeguards. In prac.ice, this means intervention
to support students® First Amendment rights in regard to speech,
press. and a..embly; Fourth Amendment right to be free from.
unreasonable «carch; and Fourteenth Amendment right to due
process in cases involving suspension or expulsion. The two major
precedents are Tinker v. Board'™ and Goss v, Lopez.'" In the Tinker
decision, the Supreme Court affirmed students® right to free speech
when it reversed the suspension of a pupil who had worr an arm-
band to protest U.S. bombing of Vietnam. In the. Goss case. the
court questioned the fairness of suspending a stud.nt without a
rroper hearing. (A student who had demonstrated at a high school
which she did not attend received a telephone call the next morning
and was told -not toreport 1o school for ten days.)

Due process, in the context of the school. involves two sets of
responsibilities. First, school rules must clearly specify the tvpes of
misconduct for which students will be punished.'* Second. school
authorities must use fair procedures in determiiiing guilt and
punishment.i’ . :

In most states. schools receive a broad grant of disciplinary
power which is couched in very general language. The laws cite such
terms as disobedience, misconduct, disruption, discipline, order. and
conduct. In these states it is essential that school authorities develop
codes of conduct which specify the meanings of such terms,
elaborating the conditions and contexts. It is not sufficient for a
school system simply to adopt these terms and invoke them againsi
students in an ad hoc fashion. Ra her, disobedience must be
explicitly defined as *‘refusal to comply with a reasonable request of
the classroom teacher' and nrrisconduct as “‘intentional destructien
of school propertyv'” or “*fighting on school g.ounds.”"

For rules 10 be legitimate, they must emanate from a legit:mate

-,
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authonity. The school board s the legitimate authority in a school
dictrict, and it should be the source of codes of student conduct. In
practice, it is common tor school boards to pass on some rule-
making authority to <chool building administrators. Nany state
codes permit supcrintendents, principals, or deans (0 impose short
suspensions, a policy which suggests that these officials share legiti-
muate rule-making authority. Nevertheless, the dispersal of rule-
making authority aimost always leads to confusion and questions
abourt the lexitimacy ot the rules.'™

School authorities should give students advance notice of the
rules and specify the punishments that may be assigned for various
infractions. It is usually considered *‘suffici *nt notice’’ to publish
the rules in a handbook and distribute it t» students. A Florida
statute requires ofticials of each school to develop a code of student
conduct based on the school’s rules for student discipline. The code
must include the tollowing information: (1) specific grounds for
disciplinary action: (2) procedures to be tfollowed for acts requiring
discipline, including corporal p»uishment; and (3) an explanation of
the responsibilities and rights of students with rerard to attendance,
respect for persons and property, knowledge and observation of
rules ¢t conduct, the right t. loarn, free speech and student
publications, assceribly. privacy. and participation in school
programs and activi jes.'

While 1t is necessary to have specific rules, the school code need
not anticipate all eventualities and 1yvpes of misconduct. The courts
recognize that some behavior is grossly out of line by anyv standard.
Im many cases, students are expected o have been able to anticipate
that their conduct would be unacceptable.

Supreme Court Justice Blackmun made this point in a 1970
lower-court decision concerning a college student who had been
expelled for misconduct.’® Blackmun pointed out ihat there were
clearly defined standards of acceptable behavior, of which evervone
of college age <honuld be aware—among them, decency, nonviolence,
respect for the rights of nthers. and respect for property. He
concluded that some rules of conduct do not hav: to be specificalty
stated. Less-mature students, however. probably require more-
explicit guidelines. '

The second requirement of duc process is adherence to a series
of procedural steps which can prevent error or excess. Every minor
child has the right to an c¢ducation. Courts have accepted educators

)
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at their word when they insist that cevery day of school is importan:.
Theretore, school authorities must sateguard against inappropriately
depriving students of the right to an education.

Courts are tond of saying that due process is tlexible. Often, the-
question betore the court is: What orocess is due? Simply stated, duc
process calls for procedural Pprotections appropriate to meet particy-
lar situations. The need for safeguards increases with the scverity of
the potential punishment. In the Goss decision, the Supreme Court
held that due process requires a student facing a short suspension
(fewer than ten davs) to be charged with specific misconduct: - If the
student denies the charges, school authorities must present their
evidence and give the student an opportunity to appeal the decision.
Such lesser punishments as corporal punishment and detention,
because they do not deprive students of an education, require less in
the way of procedural ~afeguards. Severe punishments—rfor
example, expulsion—require the full panoply of due-process

protection.

Disciplinary Options

What types o¢ disciplinary measures are available to teachers
and schools? The courts have supported the following tvpes of
restrictions and punishments: (1) criticism of students, (2) detention
and in-school suspension, (3) corporal punishment. (4) Physical
control or restraint, (5) grade reduction, (6) suspension from extra-
curricular activity, (7) suspension from school, (8) transfer, and (9)
expulsion. In addition, the courts have recognized that the need to
maintain order and safety in the schools may justify the search of
students® lockers and. under some circumstances, their persons,

Because due process is a flexible concept, each disciplinary aci
calls forth its own measure of due process. Because minor
disciplinary actions do not implicate constitutionai issues. courts
tend to stay clear of them. But what is “‘minor’?

In Linwood v. Peoria Board of Education, the U.S. Court of
Appeals noted: ‘*Certainly, the imposition of disciplinary measures
such as after-school detention. restriction to the classroom durin -
freec periods. reprimand. or admonition does not per se involve
malter rising to the dignitv of constitutional magnitude.’’** Minor
punishm.ents are thosc that do not threaten to deprive a student of an
education. These punishments seldom become cases for the couris.

Q
AC Qa :




82 Toachers Fluve Righis, 100

Courts have gencrally upheld such minor punishiments as verbal
criticism. detention, and in-school su: pension.
Criticism of Students
The courts have supparted the authority of teachers to criticize
their studen. . and to send them into a hail or detention room.**
When teacher Juanita Scoil was challenged tor calling a fifth-grade
pupil “worthlc;;". undependable, and incompetent.’” an Illinois
Appeals Court“ruled that, acting in loco parentis. she had the
authority to do so. irv court ruled, **In the absence of malice or
wantonness, it may avell be that disparaging comments about a pupil
may be necessary and perhaps conducive to proper educational
discipline.” ™ - :
Detention and In-School Suspension
In what appears to be the only case ever heard dealing with

after-school detention, the Supreme Court of Indiana declared the
practice benign. The ¢o art wrote:

The detention . . . of pupils for a <hort time after the rest of

the class have been dismissed . . . has been very generally

adopted by the schools . . . and it is now one of the

recognized metNods of enforcing discipline, and promoting

the progressive of pupils. . . . It is a mild and nonaggressive

method of imposing a penalty and inflicts no disgrace upon

the pupil.”*

In the 1970s, 1in-school susprnsion became a popular alternative
10 suspension or expulsion. Sci.ool officials allowed students to
remain in the school but took away normal opportunities for
physical mobility and social interaction. Often they assigned the
students to a single room. sometimes called the jail or cell, and did
not permit them to speak. Under the watchful eyes of an instructor,*
the students were encouraged to complete assigned lessons. Thus, in-
school suspension satisfied the goals of both discipline and
education.

In-school suspension falls within the authority of the school to
assign students to programs or classes. It raises no constitutional
i1ssues because the student remains in school and is not deprived of
any educational benefits. This perspective was endorsed by a U.S.
District Court sitting in Pennsylvania. The couri described the
pun:ishment:

..
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He was ordered to report to a room which his lawver calls a
“atl room, " supervised by a teacher and required to do his
assiened school work, which, near the end of the school vear,
would seem a most appropriate time tor review, His 11-day
in-school restriction did not deprive him of any in-school
cducation. Since he graduated at the conclusion of the 11-day
restriction, it seems apparent that he did not receive any
material educational injury. "

The student in this case also missed a one-day senior class trip to
Philadelphia because of his suspension. The court said, **Participa-
tion in & siehtseeing trip is not a constitutionally protected right.”"*"

Corporal Punishment
Although corporal punishment has been the subject of a great
many laws and court decisions, it does not raise any constitutional
issues. As noted carlier, in 1977 the U.S. Supreme Court upheld the
constitutionality of corporal punishment. In addition, the majority
rejected thie need for due process, saving the case for safeguards was

not comp-=lling. The court sard:
We have found frequently that some kind of prior hearing is
necessary 1o guard against arbitrary impositions on interests
protected by the Fourteenth Amendment.
In view of the low incidence of abuse, the openness of our
schools, and the common-law safeguards that already exist,
the risk of error that may result in violation of a school
child’s substantive rights . . . [is] minimal. {Such] safezuards
. might reduce the risk marginally, but would also cntuii a
significant intrusion into an area of primary educational
responsibility. We conc¢tude that the Due Process Clause does
not require notice and a hearing prior to the imposition of
corporal punishment.**

The court simply saw no need to make a federal case out of
corporal punishment; instead. it would rely on individual states to
deal with instances of excessive or unjustified corporal punishment.

It is necessary anu useful to distinguish corporal punishment
‘from the action of striking a student. Corporal punishment is a
deliberate process.’® State statutes and school regulations otten
establish the following prerequisites for corporal punishment: warn-
ing notice, statement of reasons, opportunity for the student to
explain his or her side, cooling-off period, use of a paddle or other
prescribed instrument on the buttocks, administration of the punish-
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ment in private, presence of a second teacher or administrator to act
as a witness. Striking a student to demand attention, to reassert
authority, or in the heat of an argument should not be confused with

corporal punishment.?°
[}
Some states have adopted elaborate statutes to regularte the u- =

of corpceral punishment. Georgia is a prime example:

® The corporal punishment shall not be excessive or unduly

. severe.

e Corporal punishment shall never be used as a first line of
punishment for misbehavior unless the pupil was informed
beforehand that specific misbehavior could occasion its
use; provided, however, that corporal punishment may be
employed as a first line of punishment for those acts of
misconduct which ore so antisocial or disruptive in nature

* as to shock the ¢ ascience.

e Corporal punishment must be administered in the presence
of a principal or [other desigrnated school administrator, -
who] must be informed beforehand and in the presence of
the pupil of the reason for the punishment.

®* The principal or teacner who administered corporal
punishment must provide the child’s parent, upon request,
a written explanation of the reasons for the punishment.
Provided however that such an explanation shall not be
used as evidence in any subsequent civil action brought as a
result of said corporal punishment.

* Corporal punishment shall not bz administered to a child
whose parents or legal guardian have upon the day of
enrollment of the pupil filed with the principal of the
school a statement from a medical doctor licensed in
Georgia stating that it is detrinmiental to the child’s mental

or emotional stability.?’

Physical Restraint
Corporal punishment is only one kind of physicai coercion
available 1o teachers. Teachers a:c also authorized to physically
control or restrain students when they threaten to harm themselves
or others or when they refuse to obey legitimate requests. Two court
decisions illustrate this power of the teacher:

Simms v. School District*?

An eighth-grade student, Richard Sirmms, persisted in
talking instead of working on his assignment. The reacher
rold him to leave the room. Simms responded, I don’t have
to do what this m----- JS-----says.’’

Q
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The teacher left his desk, took the studen: by the arm,
and tried to eject him physically. The student resisted,
kicked, flayed, and pulled away,; he then swung his arm and
cut it on a window.

The question, the Oregon appeals court said, is: Can a
teacher use reasonable force to remove a disruprive child
Jrom a classroom? The answer is: Yes. The teacher stands in
loco parentis and thus shares the parent’s right to obtain
obedience to reasonable commands by force. Oregon statutes
call on pupils to submit to the teacher’s authority. Willful
disobedience, open defiance of a teacher’s authority, or the
use of profane language is sufficient cause for punishment,
suspension, or expulsion from school.

, Andreozzi v. Rubano®®

Louis Rubano, a junior high school teccher in New
Haven, Connecticut, was in charge of the detention room.
Dom Andreozzi, a student, was creating a disturbance.
Rubano took the student’s arm to escort him from the room,
but he pulled away and became loud and profane. When they
reached rhe hall, the studen: clenched his fists and assumed a
belligerent attitude. Rubano struck the student across the
Jace.

The judge began by saying that the teacher stands in-
loco-parentis roward the pupil. The school’s rule that only
the principal can administer corporal punishment was not
relevent. Rubano acted, nor for the purpose of inflicting
punishment, but to restore order and discipline. If he had not
taken prompt and effective action in response to the sudden
and violent outburst, he would have been humiliated in the
eyes of nais pupils, and order and discipline would have

suffered.

Although the power to restrain students falls within the
common-law authority of the schools, some states have seen fit to
codify this power in statutes. For example, Connecticut law states:
‘“Any . . . board of education may authorize teachers . . . to remove

" a pupil from class when such pupil delibérately causes serious

disruption. . . .7’

Grade Reduction
Grade reduction is a traditional disciplinary tool available to
most teachers. In recent years, however, there has been a significant
movement away from this use of grading. Grades which purport to
measure a student’s academic performance and progress are mis-

ax
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leading when, they are also used as punishment for misbehavior. At
least one state appeals court has recognized that disciplinary grade
reductions represent a significant potential for educational depriva-
tion.

In a serjes of decisions, the New Jersey commissioner of edu-
cation disallgwed the use of grades to punish students.*’ The com-
missioner regsoned that absence because of truancy or suspension
would ineviggbly affect a student’s grades because of lost class time;
the student should not be additionally penalized. Such a student
should be gmjlowed to make up work and take objective exams.
Assigning zeros for misséd work and allowing the term grade to be
weighted down by the zeros, the commissioner ruled, is improper. A
California spatute specifically provides that a suspended pupil shall
be allowed to make up missed assignments and tests and ‘‘shall be
given full credit therefor.>*se

Two Illipois appeals courts have dealt with the issue of reducing
student grades as puntishment. In the first case, the court upheld the
practice of Jgwering a student’s grade as punishment for truancy.*’
In response (o orders from the principal, three teachers reduced a
student’s quarter grades by one letter. The court said that the
punishment was not so harsh as to deprive the student of substantive
due process, Since the decision came significantly later than the
event, the court was able 1o note that there was no evidence that the
student had peen harmed by the punishment.

A secopd, more-recent decision raised a series of questions
about grade reduction policies:

—

Hamer v. Board of Educcrion®*

£y Hamer, a high school student. lej: school during the
lunch period. She cur three class’s withou: notifying any
reachey or staff member. On the n: t school day she was rold
that her Punishment would be a 3-percent reduction in the
grades of the courses she cut. The high school principal had
deve[oped the policy under a grant of authority from the
schoo{ board. .

. In court, Hamer grgued that she had been deprived of
due process. First, the punishment was not authorized by
either g school board regulation or state statute. Second. the
policy was enforced differently depending on the school, the
deparyment, and the eacher. Third, the grade reduction
lowered her overall average.

The court said thqgt the case raised several serious ques-
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tions: Was the policy authorized by the board? Was Hamer
given a chance ro explain her actions before the principal
imposed the punishment? Was application of the policy
~arbitrary and capricious? The caSe was returned to the lower
court to determine if the procedures for developing and
enforcing the policy were consistent with due process and
whether the grade reduction had a reasornable relationship to
disciplinary objectives sought by th> school board.

Grade reduction as a disciplinary measure can constitute a
serious deprivation, especially in a high competitive academic
environment. Athough most teachers and school officials believe
that they have the authority to punish students this way, the practice
has come under increasing scrutiny. The Illinois appeals court in
Hamer did not disallow the use of grades for disciplinary purposes,
but it raised important due-process concerns that affect the rights

and responsibilities of teachers.

Denial of Extracurricular Participation

For many years, educators have debated the role of extracurricu-
lar activities in the school program. Are they important? Are they
essential? Although such questions remain for the most part
unanswered, extracurricular activities are clearly part of the tradi- -
tional package of opportunities offered to students, and the courts
have ruled that the right to take advantage/of these opportunities
deserves some protection.

However, courts have given schools some latitude in using with-
drawal of the right to participate in extracurricular activities as a
means of punishing misbehavior. In Hasson v. Boothby, U.S.
District Court Judge Garrity permitted three students to be placed
on probation and excluded from school athletic teams for drinking
beer off-campus before a school dance.?® And in Zeller v. Donegal,
the court refused to intervene when a student was expelled from the
soccer team because his hair was too long.*°

Braesch v. DePasquale*’

The rules of conduct for members of the boys’ and girls
basketball teams of Arlington High read: ‘‘Drinking,
smoking, or drugs—pDo not come out for basketball if you
plan on using any of the above. Any use of them will result in

immediate expulsion from the squad.”’
One Saturday night several team members attended a

party at which they consumed alcoholic beverages. When the

»
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coaches learned of the party, they questioned the students.
The students admitrted breaking the rules, and they were
expelled from the teams.

On review, the Nebraska Supreme Court upheld the
authority of the school to make and enforce their disciplinary
-policies.

The court began its decision by noting thart there is dis-
‘agreement whether participation in school athletics is a con-
stitutional right. A student’s interest in cthletic participation
is clearly less important than participation in academic edu-
carion. Nevertheless, the student’s interest is significant, and
the question becomes: What protection is necessary (o ensure
that a siw=.»nt is not unduly deprived of a property or liberty
interest?

The students, the court concluded, had received due
process because (1) they knew the rules; (2) thus the stu-
dents had admitted breaking the rules, no hearing was required
to establish guilt—in any case, the students and their parents
had metr with the principal and been offered.a hearing before
the board: and (3) the rule was a reasonable rneans to a valid
educational objective: deterring student athletes from using
alcohol.

Suspension and Expulsion

Although classroom teachers ordinarily are not directly involved
with student suspensions and expulsions, these options are important
adjuncts to the teacher’s disciplinary authority. Court decisions and
statutory cﬁanges have led to confusion about the availability of
these disciplinary options, especially in regard to due-process
requiremeénts, which has made some school officials unduly hesitant
to employ these options. Therefore, it is essential for teachers to
understand that suspension and expulsion remain acceptable dis-
caiplinary alternatives for school officials.

In Goss v. Lopez, the Supreme Court ruled that before suspend—
ing a student for up to ten days, the school must provide the student
"with a hearing.*? “The hearing can be informal and need last no
longer than five minutes. During this hearing, the student must be
told what he or she is accused of. If the student denies the
accusation, the school must present its evidence or witnesses and
listen to the student’s explanation. Students w ho are threatened with
short suspensions have no right to a lawyer or other representative,
no right to cross-examine witnesses, nor any other right associated
with due-process hearings. Only the rudiments of fairness are
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required.
Longer suspensions and expulsions call for more-¢laborate due-

process safeguards. Those procedures which need to be followed to
ensure a fair result should be identified by school officials and
school board members with the help of competent legal counsel.

Gonzales v. McEuen*®

Students rioted at Ox::ard High School. Steve Gonzales
and ten other students were charged with a number of joint
and separate acts which led to the riot. The Board of Trustees
.conducted hearings, sustained the charges, and expelled the
students. The students claimed that their due-process rights
had been violated.

Based on the facts of the particular case, the federal
district court said thar students faced with expulsion had the
SJollowing rights:

® Notice of a hearing should include (1) a statement of
specific charges and (2) a list of the student’s basic hearing
rights, including the right to be present and the rights to
counsel, to present evidence, and to cross-examine witnesses.

® Evidence must be more than hearsay. Witnesses
should be under oath and available for cross-exarmination by
the students.

® A student’s right against self-incrimination is violated
if prosecuting counsel comments on the student’s refusal to
testify.

® An imparrial hearing requires that those who
prosecute the case not also act as counsel to members of the
hearing tribunal. The presence of the superintendent at rthe
hearing may inhibit the board and introduce bias.

® The decision must be based on competent credible
evidence.

The court sustained some of rthe expulsions and reversed
others, depending on the particular circumstances of each
student’s expulsion.

Although federal courts require a minimal due-process hearing
for suspensions of less than ten days, state laws and department of
education regulations may require more-elaborate procedures for
shorter suspensions. Maryland law permits principals to suspend
students for cause for five days and requires a parental conference
during the suspension.** County superintendents are required to
investigate requests for longer suspensions, and-suspensions of more
than ten days call for a full hearing.

In New Hampshire, parents can appeal six-day suspensions to
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the school board, and the board must approve suspensions of longer
than twenty days.** In Wisconsin, a student cannot be suspended for
more than three school days unless the school begins an expulsion
procedure.*® Students and parents are entitled to appeal the decision
before an impartial representative of the school system.

Search and Seizure

_ The U.S. Supreme Court has ruled that ‘*searches conducted

outside the judicial process without prior approval by judge or
magistrate are per se unreasonable.’’*’ School officials should con-
sider obtaining a search warrant before they search a student. This is
a sound and constitutional strategy for nonemergency situations.

Generally, the courts agree that the standard for justifying a
warrantless scarch is less rigorous for a school official than for the
police.** School officials are not concerned with the discovery and
prevention of crime. Their primary duty is to maintain order and
discipline in the school. To do so often requires taking immediate
action. It would be an unreasonable burden to hold school officials
to a police standard of ‘‘probable cause’’ and require them to obtain
search warrants. Many courts have held that school officials may
search a student if they have reasonable cause (o believe that the
search is necessary to the maintenance of order and discipline.

If school officials step outside their in-loco-parentis role and act
as police would to seek out evidence of crime, the courts may insist
that they conform to the higher standards of ‘‘probable cause’’
required for police searches. School officials lose their protected
parental status when they work hand in glove with police. Failure to
conform to the higher standard may subject school officials to civil
rights suits in federal courts.*®

Courts have generally upheld warrantless locker searches.>®
School lockers are public property merely loaned to students. The
student is given the use of the locker for certain limited purposes.
The need to protect school property and students should be adequate
to justify a locker search.

When considering the legality of a search, the court will oftemr
ask whether the person had a reasonable expectation of privacy.
Thus, courts have upheld the visual inspection of the interior of a

locked car but have voided convictions based on inspections of . .

closed car trunks, suitcases, or houses. Recently, the Supreme Court
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ruled that a paper bag did not offcr a reasonable expectation of
privacy.*! Given the circumstances under which students are assigned
lockers, it seems likely that courts will rule that school lockers do not
offer a reasonable expectation of privacy.

A search of a student’s person or personal property is an
entirely different matter. School officials have the authority to main-
tain discipline and order in the schools. They must protect the
students and school property. The students have a Fourth Amend-
ment right to be free from unreasonable search and seizure. What is
‘‘unreasonable’’? The reasonableness of a search depends on the
circumstances. Courts consider the following factors in deciding
whether a particular search is reasonable:

e The student’s age, record, and disciplinary history. A student
with a history of misconduct and disciplinary problems is a more
reasonable subject for a search than a student with a gooa rccoird.

e The prevalence and seriousness of the problem which moti-
vates the search. A continuing problem with drugs or weapons i. the
schoo! might justify a search for contraband; a harmiess prank
probably would not.

o The need for swift action in making the search. An imminent
danger justifies immediate action. f there is no danger and no likeli-

. hood that the contraband will disappear, school officials should seek
a search warrant. i

e The reliability of the information used to justify the search.
School aurnorities must have reasonable grounds to believe that such
information is accurate.

e The extent to which tr.e search intrudes on the privacy of the
student. A ‘‘pat-down’’ is more intrusive than a request that a
student account for bulges in his pockets. A strip search is more
intrusive than a search of a student’s pockets. The more intrusive the

. search, the greater the violation of the student’s privacy and the
greater the need for prior justification.*?

Picha v. Wielgos?®®
A school principal, Raymond Wielzos, received a phcne
call which led him to suspect that Renee Picha, a 13-year-old
pupil, possessed illegal drugs. He called the police. When rhe
police arrived, Renee was strip-sea,ched by the school nurse.
The court said that the disciplinary and educational con-
cerns of school officials give them some latitude in dealing
with the civil rights of students. However, in this case, the
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police were immediately involved and the search was a quest
Sfor illegal items. ‘*Where the police have significant partici-
pation, Fourth Amendment rights cannot leak our the hole of
presumed consent to a search by an ordinarily nongovern-
mental party. . . . The standard . . . becomes either probable
cause, or else whether the quasi-governmental party could
reasonably perform the search in the exercise of his official
responsibilities. '’

Thz court ruled that, although the school has an interest
in the safety of students, all it can do is locate and perhaps
confiscate the drugs: ‘‘In loco parentis cannot vitiate the
coastitutional expectation of privacy which creates the need
for levels of suspicion or exigency in the conducr of a criminal
investigation. "’

So it is up to school authorities to make an early determination
of whether they are dealing with. a school problem or a criminal
problem. If it is a criminal problem, they should turn the case over
to the police and withdraw. However, as surrogate parents, it would
not be unfitting for school officials to counsel students on their
rights.**

Bellnier v. Lund**®

A student told his teacher thar $3.00 wes missing from
his coar pocket. The coat had been hanging in the rear of the
fifth-grade classroom. When no student would confess to the
theft, teachers searched the coats of all the students. Finding
nothing, the teachers haa the students empty their pockets
and remove their shoes. Again finding nothing, the teachers
rook the students to the restrooms and had themn strip to their
underwear.

The court said that the teachers were acting under the
color of state authority and that the > udents had a Fourth
—~ ~. Amendment right to be free from unreasonable searches.
) Students have a right to privacy. and thev need to be pro-
'~ tected from the humiliation and the psychological harm thar

. a search may cause. School officials, however, must maintain -
‘ a safe atmosphere and proper discipline. Thus, while schcol

‘officials are not held to the same standard of ‘‘probable

cause’’ that is required of police, they must be able to demon-

strete rhat they had reasonable grounds to search a student
and that the search served a legitimate school purpose.

In this case, the school officials may kave had reason-
able suspicion or even probable cause to believe that someorne
in the class possessed the stolen money. However, they had
no reason to suspect that each student who was searched
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possessed evidence of a crime.- Given the very slight danger
involved, rthe extensiveness of the search. and the render age
of the students, the searct/ was not reasonable.

The Long Reach of the School

The physical and emotional v-ell-being of students may be
affected not only by what occurs within the confines of a school
but also by events outside school. Physical violence, threats to
school property, or delinquent behavior, wherever they occur, can
threaten the discipline and general welfare of a school. Recognizing
this, the courts permit schools to exercise disciplinary authority over
students even when certain kinds of offensive behavior take place off
campus and independent of school functions.

The general rule is that school authorities can discipline pupils
for out-of-school cond-ict which has a direct and immediate effect
on the welfare of the schoc!' and students.*® This is positively the case
when the purpose of disciplinary action is not to punish a student
but rather to protect the school community from the adverse
influence of the offender. However, schools may also regulate some
off-campus activities which educators perceive as being harmful to
students’ welfare.

Generally, school personnel should not interfere in the private
lives of students. School authorities are on shaky ground if they try
to regulate student behavior that has no immediate effect on the
school or on other students. Nevertheless, the courts have permitted
some interference. As we saw in the Braesch case, the Nebraska
Supreme Court upheld disciplinary action against athletic team
members who broke training rules. The no-drinking rule was clearly
designed to protect the students’ welfare and not to protect the
school from bad influences. It seems unlikely, however, that the
court wouid have upheld pumshment more extreme than suspension

from the team.
School authorities are on firmer ground when a student’s off-

campus action presents a direct threat to other students. Such a _

threat was clearly identifiable in a case recently decided by the
Wyoming Supreme Court.*” In this case, a student drove past a
school bus at a stop sign and proceeded at a speed far below the
limit. When the bus driver tried to pass the student’s jeep, the
student speeded up and prevented the bus from passing. The court

Q
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held that school authorities could justifiably discipline the student
because the purpose of the punishment was to protect other students
from a potentially unsafe situation.

The courts have accepted the proposition that drug-relaled
offenses represent a potential danger to the school community-""
Many state legislatures have adopted statutes which expressly
identify drug-related offenses as grounds for suspension from
school.’* Cooperation with authorities can mitigate the punishment.

The school environment is sensitive to disruption as well as
danger. Courts have been sympathetic to school officials when off-
campus student behavior threatens their authority and their ability -
control the school.

Fenton v. Stear**®

Students at Merion Center High School in Pennsyivar:.
were sitting in a car. It was a Sunday, and they W?re'parked
at a shopping matl several miles from school. A teacher drove
by and one student, Jeff Fenton, yelled out, “‘He's q p----!"’

At school the next day. the vice-principal confronted
Fenton with the facts of the incident and he admitied his
ind:scretion. Fenton was placed on immediate in-school
suspension for three days and forbidden 10 participate in a
class trip planned for the following day.

The U.S. District Court upheld the action of the school
authorities. There is no right to vulgar speech, The ncident
was a matter for discipline within the discretion of school
authorities. Due process was satisfied when the student
admitted the accusation. The punishment did not deprive the
student of his right to an education. To cOuntenance such
student conduct without imposing sanctions could lead o
devastating consequences in the school. ]

Parents and teachers consistently identify studeny disciplin€ as a
major problem confronting the schools. This is not for want of suffi-
cient legal authority and disciplinary options. State legislatures and
courts have supported the efforts of school people to creat¢ an
orderly learning environment. Despite this Support the student
rights movement has created confusion and feelings of powerlessness
among teachers. It is essential that teachers and school officials cut
through the myths and rhetoric surrounding student disciplin¢ and
develop a thorough knowledge of ~their own legal powers and
responsibilities.

-
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Bellnier v. Lund, 348 F. Supp. 47 (N.D. N.Y.. 1977). .
R_R. v. Board. 263 A. 2d 180 (N.J. Super., 1970).

Clements v. Board.

Caldwell v. Cannaday at 838. See'alsd M. v. Bafl-Chatham at 291.

See Calif. Educ. Code Ann., Sec. 48900(e) (Cum. Supp.., 1979); Fla. Star.
Ann., Sec. 232.26(2).

Fenton v. Stear.
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- ACADEMIC
FREEDOM

Who determines what a teacher teaches? Who should? What
role should the teacher play in determining what is taught? If every-
body agreed on the answers to these questions, there would be no
. need to be concerned about academic freedom. In reality, of course,
there are as many different answers to those questions as there are
competing attempts to influence the curriculum.!’

The teacher is at the vortex of many competing influences.? The
teacher is the one who must pick and choose from among conflicting
demands about what to teach and how to teach it, what to exclude
and-what to incorporate. And the teacher is the one who stands in
front of the class and delivers.

_Numerous_factors influence what is taught. Among the most
important are student interests, desires, and needs; local community
interests, commitments, and prejudices; school board directives;
departmental curricula; state curriculum mandates; and the teachers’
own assessments of what belongs in the classroom. Less important,
but still influential, are curriculum materials and textbooks, state
and local groups and organizations, politicians, and the mass media.

The factors that influence the curriculum often tug in different
directions. The local community and its representatives on the school
board have the primary responsibility for defining the curriculum.
Teachers are obliged to teach whatever the local community decides
should be taught. Teachers also have a professional and legal obliga-
tion to incorporate state-mandated materials even if these are not

A
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explicitly inclug@ed in the local curriculum. Because the larger society
as represented py the state is often more diverse than the local
district, it has gn interest in broadening the local curriculum and
preventing it from being 100 parochial or one-sided.

Students’ igierests and needs can contribute another dimension
of conflict. Studgerts must be prepared to live in a future community
that is not likely tO res€mble their present environment. An educa-
tion that simply passes on the values and prejudices of the past is
incompilete. In gome cases, students are so alienated from the present
that teachers fee¢l they must adopt unorthodox methods just to be
.able to commupijcate with their students.?

Occasionally, teachers® choices meet with disapproval. Parents
object to somegping a teacher said. A local group finds this or that
element of the curriculum offensive. The school administration
reacts. The schgol board investigates.

The iaw and the courts recognize that the conflicting obligations
of teachers make them vulnerable. Tenure laws are designed to
ensure that teachers cannot be dismissed except for good cause and
after fair due-process procedures. The First Amendment guarantees
a teacher’s righy of free speech. The concept of academic freedom is
the best protection for a teacher whose instructional decisions
legitimately repyesent the larger interests of the state against narrow
local interests or whose choices inadvertently offend the local

community.

How the (Jourts View Academlc Freedom

Judges have been eloquent in their defense of academic
freedom. One of the most eloquent and consistent defenders o1
academic freedom., Supreme Court Justice Brennan, wrote: '

Our natiop is deeply comm:tted to safeguarding academic
freedom, which is of transcendent value to all of us and not
merely to the teachers concgerned. That freedom is therefore a
special copcern of the First Amendment, which does not
tolerate laqws that cast a pall of orthodoxy over the class-
room. ..  The claSSroom is peculiarly the ‘‘marketplace of
ideas.’’ The nation’s future depends upon Jleaders trained
through wijde exposure to that robust exchange of ideas
which discovers truth “‘out of a multitude of tongues;
frather] thgan through any kind of authoritative selection.”’*

The opiniop that the school must expose students to a wide
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range of perspectives is reflected in lower-court decisions as well. In
addition, in Mailloux v. Kiley, U.S. District Court Chief Judge
Charles Wyzanski noted that in a free society the teacher serves as a
model of the rational decision-making citizen:

- © Our national belief is that the heterodox as well as the ortho-
dox are a source of individual and of social growth. We do
not confine academic freedom to conventional teachers or to
those who can get a majority vote from their colleagues. Our
faith is that the teacher’s freedom to choose among options
for which there is any substantial support will increase his
intellectual vitality and his moral strength. The teacher whose
responsibility has-been nourished by independence, enter-
prise, and free choice becomes—fer_his student a better model .
of the democratic citizen. His examnles of. ‘applying and
adapting the values of the old order to the demarnds and _
opportunities of a constantly changing world are among the
most important lessons he gives to youth.®

The teacher may be a model of intellectual enterprise and
reasoned choice, but schoo}l boards have the authority to-determine
classroom- standards. However, as Judge Irving R. Kaufman of the
U.S. Court of Appeals, Second Circuit, wrote, school officials must

exercise restraint:

The dangers of unrestrained discretion are readily apparent.
Under the guise of beneficent concern for the welfare of
school children, school authorities, albeit unwittirgly, might
permit prejudices of the community to prevail. It is in such a
) situation that the will of the transient majority can prove

devastating to freedom of expression.®

The curriculum is not limited to what is in the lesson book.
Some judges have recosnized that it may be useful or even necessary
for a teacher to go beyond the formal curriculum. As Judge Thomas
Fairchild of the Court of Appeals, Seventh Circuit, wrote, albeit in

dissent:

A teacher may be more successful with his students if he is
able to relate to them in philosophy of life, and, conversely,
students may profit by learning something of a teacher’s
views on general subjects. Academic freedom entails the

. cxchange of ideas wh:ch promote education in its broadest
sense.” -

Not all the rhetoric and reason are on one side. Judges have also

argued persuasively that there are limits to academic freedom. In a

Q ’ .-
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concurring opinion to the-Supreme Court’s Epperson ‘‘monkey
trial’’ case, Justice Hugo Black wrote:

I am also not ready to hold that a person hired to teach
school children takes with him into the classroom a consti-
tutional right to teach sociological, economic, political, or
religious subjects that the school’s managers do not want dis-
cussed. This court has said that the rights of free speech,
‘‘while fundamental in our democratic society, still do not
mean that everyone with opinions or beliefs 10 express may
address a group at any public place and at any time.”” I ques-
tion whether it is absolutely certain, as the court’s opinion
indicates, that ‘‘academi: freedom’ permits a teacher to
breach his contractual agreement to teach only the subjects
designated by the school authorities who hired him.®

And in an angry dissent to the Tinker armband decision, Black
articulated a perspective that many share:

In my view, teachers in state-controlled public schools are
_hired to teach there. . . . Certainly a teacher is not paid to go
into schootl and teach subjects the state does not hire him to
--teach as a part of its selected curriculum.’® .

—_. A somewhat softer view was expressed by Judge Frank N. John-
son, when_he sat as Chief Judgec on the U.S. District Court in
Alabama: :

The right of academic freedom, however, like all other con-
stitutional rights, is not absolute and must be balanced against
the competing interests of society. This court is keenly aware
of the state’s vital interest in protecting the impressionable
minds of its young peupie from ary form of extreme propa-
gandism in the classrocm.'® :

Keefe v. Geanakos''

Robert Keefe, a creative high school English teacher,
believed he should expose students ro relevant contemporary
cwriting.

In September 1969, he distributed copies of a recent
issue of Ar'antic magazine, which contained an article by
Robert 7. _ifton entitled ““The Young and the Old: Notes
on a New History.”’ The articte was an analysis of the
different perspectives that the young and old bring to history.
One part of the article examined the origin of the rallying cry
of the Columbia University rebeilion, ‘“Up against the wall,

M-—-- F--—-1"" Keefe told his students that if any were’
offendesd by the vocabulary they could do an alternate

assignment.

2
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Some parents protested the use of a profanity in the
lesson, and members of the school board asked Keefe if he
would agree not to use the word again in his class. He replied
thar he could not, in good conscience, agree to rheir requesi,
and he was suspended.

Afrer hearing the case, the court concluded that (1) in
the context of the article, the word was not obscene nor
libidinous, (2) use of the word in the discussion of the article
was necessary (o explore the thesis of the article; (3) high
school serniors are old enough to be exposed to such
language; and (4) no school regulation existed which would
have notiified the teacher that the word was forbidden;
indeed, school library books contained similar words.

Webb v. Lake Mills Community School Districe'?

Martha Webb was discharged as a high school drama
coach for allowing vulgarity in play rehearsals and for choos-
ing plays thar contained vulgarity and drinking scenes. When
she began serving as drama coach, Webbdb knew that school
officials had been unhappy the year before when rhe former
coach had produced Brigadoon and 1 Remember Mama.
These productions were criticized for their irreverence, vui-
garity, and drinking scenes. However, the coach -wvas not
Sired, but resigned for unrelared reasons.

School officials believed that when they hired Webb rhey
had rold her thar absolutely no drinking nor swearing was to
be portrayed in plays. Webb recalled being told thart plays
should not contain unnecessary oOr excessive drinking or
vulgarity of the sort rhart had characrerized the previous
year'’s plays. School board regulations had no specific policy

prohibiting profanity and drinking scenes in plays, nor was

there a policy precluding the use of materials that contained
profanity, vulgarity, or drinking. :

The courr found thar the superintendent had not voiced
objections when he overheard swearing during rehearsals,
nor had parenits or gpectators complainmed when the plays
were presented. The only dzsrupnon was precipitated by
school officials.

The court concluded thar, whzle profamt 'y was not essen-

tial to proper teaching, Webb was in good faith ir. believing
that- the usez of such words had the legitimate purpose of
imparting knowledge of drama. The substitution of “‘darn’’
and ‘‘son oj a biscuit®’ for less-acceptable terms in the actual
production was consistent with her agreement not to use

excessive vulgarity.
The court said: *°A public high school teacher has a sub-
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stanrive right to choose a teaching method which serves a
demonstrated educational purpose and a procedural right not
to be discharged for use of a teachmg method which is not
proscribed by a regulation.”’

Unfortunately, many teachers have found themselves in trouble
for using ‘‘dirty words.”” Such cases are interesting from two per-
spectives. First, they reflect a form of hypocrisy: words which are
used by students at home, in the street, and in the school halls are
taboo for the teacher. Even efforts by teachers to develop meaning-
ful lessons around the use of profanity and vulgarity and to force
corrective consciousness on students have engendered controversy.'?
Second. only words—not ideas—are attacked, in contrast to other
cases that involve unpopular ideas which challenge the community
and its prejudices.

14

Epperson v. Ar.

A 1925 Arkansas law forbade public school teachers “‘to

teach the theory or doctrine that mankind is ascended or

descended from a lower order of animals.’” The Little Rock

schools adopted a new biology text which included a chapter

on evolution. Susan Epperson, the tenth-grade biology

-  teacher at Central High, had to decide whether to teach the

statutorily condemned chapter. She decided to teach the

theory of evolution, and she sought a court injunction to pre-
vent enforcement of the law.

N °  The Chancery Court, where she began proceedings, held
that the law violared the First and Fourteenth amendments.
However, on apreal, the Arkansas Supreme Court ruled that -
the statute was constitutionc!. On further appeal to the U.S.
Supreme Court, the majority found that the law violated the
establishment of religion clause because the motivation for
the law was the advancernent of a par:tcular religious creed.

The cour: went on (o say: ““The state’s undoubred right
to prescribe the curriculum for its public schools does not
carry with it the right to prohibit, on pain of criminal
penalty, the teaching of a scientific theory or doctrine where
that prohibition is based upon_ reasons that violate the First
Amendment. It is much too late to argue that the State may

. impose upon the teachers in its schools any con-itions that it

‘ chooses, however restrictive they may be of constitutional

guarantees.”’

Sterzing v. School District**
Henry Keith Sterzing taught senior political science and
civics at John Foster Dulles High School in Staqfford, Texas.

1.1 e
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In Seprember, the principal told Sterzing thar he had received
some parental complaints. Specifically, he had been told that
in response to a student’s question, Sterzing had said that he
did not personally oppose interracial marriage.

In subsequent conversations, Sterzing’s department head
and members of the school board encouraged him to confine
his teaching to the texr and to avoid controversial issues. He
responded that it was impossible to teach a senior class in
current events and avoid controversy. School authorities gave
him no definite instructions.

In February Sterzing taught a short unit on race rela-
tions, using materials cleared through and ordered by the
school. Parents complained ro the school board rhar the
materials were propagandistic and biased. Sterzing was dis-
charged immediately without a hearing.

The U.S. District Court concluded that the school board
had denied Sterzing procedural and substantive jdue process.
Furthermore, through its arbitrary actions,-rthe board had
dénied him his right to free speech. School officials presented
no evidence to suggest that Sterzing’s classroom methods
strayed from professionally accepted standards.

- The judge wrote: ““A teacher’s methods are not without
limits. . . . On the other hand, a teacher must not be
manacled with rigid regulations, which preclude full adapta-
tion of the course to the times in which we live. It would be ill
advised to presume that a teacher would be limited, in
essence, to a single textbook. . . . The court finds Mr. Ster-
zing’s objectives in his reaching to be proper to stimulate
critical thinking, to create an awareness of our present poli-
tical and social community, and ro enliven the educational
process. These are desirable goals.’” '

L=

. Wilson v. Chancellor*
Since 1971, Dean Wilson, a political science instructor at

Molalla Union High School in Oregon, had been inviting

speakers representing a cross-section of political viewpoints
to address his students. In May 1975, in response to com-
munity pressure, the school board cancelled Wilson’s invita-
tion to a self-professed Communist.

The board had first tried to minimize public objections
by creating special conditions for the Communist speaker.
They required that students be shown the anti-Communrist
Jilm Nightmare in Red, that anti-Communist speakers be
scheduled before and after the Communist presentation, and
that students nor wishing to hear the Communist be excused.
After additional protests, the board gave up and simply

-
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banned all political speakers from appearing at the high
school.

- Wilson sued in the U.S. District Court under the civil
rights .t to obtain judicial relief from infringement of his
rights of free speech, academic freedom, and equal protec-
tion of the law.

el The court ruled that teaching method is a form of

expression protected by the First Amendment. Considered in
the light of the special circumstances of the school, the
restraints were unreasonable. The school board could not
justify a ban on political speakers as inappropriate to high
school students, especially since Oregon law mandated teach-
ing government. Furthermore, the ban discriminated against
political speakers and the teaching of politically oriented
subjects by prohibiting only political speakers. Finally, ins
fact, the board had allowed all speakers excepi the Com-
munist.

The judge conciuded: ‘‘A course designed to teach
students that a free and democratic society is superior to
those in which freedoms are sharply curtailed will fail entirely
if it fails to teach one important lesson: that the power of the
state is never so great that it can silence a man or woman
simply because there are those who disagree.”’

Academic freedom, as noted earlier, is the judicial refuge of
teachers when, in legitimately representing the broad interests of
education, thzir instructional choices inadvertently offend the local
community. We can examine the cases described from this
perspective.

In the Epperson, Wilson and Sterzing cases, society at large had
an interest in imposing a broader view on the community. Epperson
set out to test the law against teaching alternatives to the theory of
divine creation. Wilson sued to force the local school board to
permit him to teach in accordance with state mandates and the con-
stitutional rights of citizens. The Sterzing case parallels Wilson’s.
Sterzing was called on the carpet for teaching current events to chil-
dren whose parents did not want them to know what was happening.

In all the cases but Epperson’s, the teachers did not deliberately
set out to provoke school officials or their communities. Keefe,
Webb, and Wilson might well have altered their intentions had they

~anticipated controversy. Keefe felt that he could not back away from
using the article after he had introduced it to the students. Webb

thought that her choices were consistent with the instructions of her
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supervisors. Wilson had been inviting speakers to class for several
years without objections from the community. Even Sterzing
thought that his supervisors respected his position; they did not
explicitly order him to alter his teaching program.

Academic freedom came to the aid of these teachers. Teachers
have the right to make significant decisions about what and how they
teach. Nevertheless, there are limits to this right, and it is linked with

three basic responsibilities:
= A teacher should not act so as to disrupt the school or incite

students to do so.'” There is no excuse for disruption, and courts will
not abide it. In each case, described here, the court was aware that
the educatioual process had not been disrupted as a result of the
teacher’s challenge to school officials.

® A teacher should not go beyond clearly stated limits to instruc-
tional discretion or violate explicit rules. Teachers cannot substitute
their own judgments for the opinions of supervisors or state curricu-
lum mandates. Only Epperson challenged a clear rule, and she did so
by going 1o court to seek an injunction. 4 :

® A teacher should not use profanity. Profanity in the class-
room is bound to cause a stir. Such words are calculated to shock:
however, context affects the shock value of words. Profanity heard
in a street or bar generally has less shock value than the same word
when heard in a classroom. And a phrase used during a discussion in
the classroom may have less shock value than the same phrase when _
it is repeated at home or on the phone to a school board member. In
‘each case cited here, the court examined the context in which the
controversial material was used.

Disruption, insubordination, and profanity are limiting factors
in any consideration of academic freedom. Nevertheless, in hearing
cases involving academic freedom, courts will take into account
specific surrounding ciicumstances and atiempt to gauge the serious-
ness of the teachers’ actions. Courts will also generally consider the
maturity of the students, professional opinion, and the relevance of
the controversial item to the course.

Maturity of students. There is a consensus that a senior high
school teacher has more discretion in exposing students to contro-
versial ideas. After all, 18-year-olds are legally adults in many states.
Courts presume that older students are more sophisticated than
younger students. They are better equipped to identify propaganda
and better able to examine new ideas, within the context of what
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they have already learned. Finally, the courts presume that older
students have had sufficient exposure to hard-cOre profanity that
they will be neither shocked nor damaged by hearing or reading it in
class. .

| Keefe, Sterzing, and Wllson taught upper-division courses-
Webb’s students represented a cross-section of grade levels, but she
made special effqrts to shield them from excessive profanijry. It was
the Little Rock sghool board, not Epperson, who decided that tenth-
. graders were mature enough to be exposed to biology.

Weight of pr ional opinion. Academic freedom js a claim
based on the professiomal judgment of the teacher. Thus, the court
looks to the profession to\justify the claim. A teacher benefits from
the support of professional authorities. Even professionals in the
. same field often disagree, however. Although it would certainly helP
any teacher to have the unanimous support of the Profession, courts
do not expect unanimity. Each of the teachers whose cases are
described here was following accepted professional practices.

Relevance of the controversial item 10 the course. Every course
has content and goals which are more or less specified in advance-
Courts do not expect teachers to be individual entrzpreneurs-
Teachers are expected to stay within the curriculum outline. There-
fore; if a teacher is to be protected by academic freedom, there must
be some legitimate link between the controversial materjal and the
basic curriculum. Such links are.evident in each of the cases dis-
cussed. For Keefe and Webb, the proranity was intrinsic to a legiti-
mate intellectual endeavor. Although the teachers might have chosen
other works, the readings they chose were clearly related 1o the basic
curricula and to the goals of their courses. Similarly, Epperson.
Sterzing, and. W:lson dealt with issues that clcarly were germane (O
their courses.

These are the major cons;derat:ons that guide-the courts in
attempting to balance the rights of teachers, the needs of students.
and the interests of school officials. Few teachers who meet these
criteria face serious problems. They can expect 1O be supported bY
the courts. Even teachers who fail to_meet one or more of these
standards may prevail in the courts. Cases InvOlving the use of
profanity are apt examples. Judges start out with the pelief that
profanity does not belong in the schools. Nevertheless, they are
willing to consider its educational relevance and contextyal usage-
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In contrast, disruption is a cardinal sin. The courts have no
sympathy for teachers who incite their students to insubordination
or who disrupt ordinary school processes. Similarly, the courts have
seldom backed a teacher who rejected clear instructions from super-
visors concerning the curriculum or materials. Teachers should seek
the ‘aid of the courts and not act in outright defiance of supervisors.
" The limits that the courts have placed on academic freedom are
clear in cases where the courts refused to back the teacher.

Ahern v. Grand Island School District*®

Frances Ahern, a I12th-grade economics teacher, was
experimenting with a new teaching method. She allowed
students to make decisions customarily made by teachers.
These decisions included subjects for daily discussion, course
material, and rules of classroom behavior. While Ahern was
away on leave for a week, her substitute attempted to impose
unaccustomed c-scipline on rhe class, and stapped a student
in the process. -

When Ahern returned on Moenday, she reacted angrilv.
She said, ‘““Thar o----, I hope if this happens again all of you
will walk out.*’ F--rther, she artempted to repair the damage
by discussing the incident with her students and workmg with
them to formulate a new corporal punishment regulation.

On Wednesda,. Ahern’s principal reprimanded her for

-~ her intemperate larguwage and rold her to stop discussing the

incident, get back *> teaching economics, and use more-
conventional teaching methods. Despite these explicit instruc-
tions, Ahern continued to talk about the issue with her
classes and asked the principal to come ro class to discuss the
proposed new regulations. On Friday, studenis engaged in a
nondisruptive preschool demonstration.
"~ Ahern was fired. She went to court and claimed denial
of her right to speak, her right to teach, and due process. The
U.S. Court of Appeals ruled that Miss Akiern was invested by
the Constitution with no.right either (1) to persist in a course
of teaching behavior which contravened the valid dictates of
her employers . . . regardmg classroom method or (2) to
teach politics in a course in economics.

The Ahern case contains the ingredients of many of the aca-
demic freedom cases which. teachers have lost. Ahern lost because
she persisted in a course of teaching despite explicit instructions to
desist. Discussions of corporal- punishment were unrelated to the
normal class subject. Her behavior was disruptive, and she encour-
aged disruptive behavior among her student§,

) ' .
o - . . s
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Nigosian v. Weiss'® ]

i ,The Gibraltar School District was involved in an acri-
monious lahor dispute between the teachers and the school
b_par d. In qpn effort to isolate the school children from pos-
sible detrimental effects, school officials ordered that there
be no classroom discussion of the dispute without perrmission
of the Schoo! principal. ]

Richarg Nigosian, a fifth-grade teacher, was [fired
because he qy10wed his class to discuss the dispute. In uphold-
ing his dispiccal the U.S. District Court said that a school
b‘,’?" d has tpe right to set the curriculum and the responsi-
bility 10 protect students from disruptive influences. Teachers
should refrq;p- from discussing subjects not germane to thg
program of instruction. The board did not infringe on
Nigosian’s rigpis but merely required him to obtain proper
authorizatiop before speaking to his students about a subject
of little eqyeqrional value. Nigosian had other means avail-
able to express his views.
—_ .

Harris ., Mechanicville Central School Dist:ict*®
, For several years. William Har-:- had taught J.D. Salin-
ger's Catcher in the Rye 0 his sophomore English class without
incident. pyowever, one fall, parental complaints led the

- Superintenden;: of schools to question Harris’s methods, par-

ncula_r 1y the use of explicit street language in the classroom.
Harn_s and he superintendent discussed this complaint, and
Harris volynrarily agreed to drop the book. _

e next fall, without warning and despite the earlier
agreement, Frarris used the book again. He was summoned
to the pr. incipal’s office. After five minutes, Harris abruptly
wa”“:’d our despite the principal’s request that he return.
Harris was fired for two counts of insubordination.

e New York Court of Appeals ruled that the issue was
norl academijc freedom. This was not an instance of a
teacher’s defending the use of a book and firmly standing his
ground agging: community pressure. Instead, there was sub-
stantial evigenpce thar he had agreed to stop teaching the
novel anqg subsequently violated that agreement. Further,
without qpn acceptable excuse, he had walked outr on the
conference yith the principal. ) .

hile Harris’s misdeeds were not trivial, his punishment
was disproportionate to his offenses. He had not peen
morally definquent, nor were his actions consistent with a
pattern of unwillingness to accept direction. A one-year sus-
pension withour pay would have been more than ample
punishmeny, the court said.

- 12,
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-Palmer v. Board of Education of Chicago*'

The kindergarten curriculum of the Chicago public
schools calls for children to learn the Rledge of Allegiance
and other patriotic rituals and songs. Children are also sup-
posed to learn about holidays as they occur through the
school year.

When Joethelia Palmer was hired to teach Kindergarten,
she told her principal that her religious convictions as a
Jehovah'’s Witness would nor permit her to teach anything
having to do with love of country, the flag, or patriotism.
The principal attempted 10 accommodate Palmer’s convic-
tions, and arranged for other teachers and parents to instruct
her students in patriotism.

However, Palmer refused to lead activities related to
Columbus Day, Halloween, Thanksgiving, Christmas, and
the birthdays of prominent Americans. She considered it
idolatry to teach about Abraham Lincoin and why Ameri-
cans observe his birthday. Consequently, her students entered
Jirst grade inadequately prepared, and parents were upset.
Some parents threatened to withhold their children from her
class.

At the beginning of the new schooi year, the principal
told Palmer that she would have to teach the children the
words to the Pledge of Allegiance as well as those of
“Anmicrica’ and other patriotic songs. Further, she would
have to reach and conduct activities surrounding commonly
observed holidays in order that “‘children learn the ethos of
all people and develop rolerance and appreciation.’’

Palmer said that she would not comply. When she was
dismissed, Palrmer sued the school system for violating her
right to freedoin of religion.

The court observed that freedom of religion is funda-
mental; only a compelling state interest may infringe on reli-
gious freedom. Clearly, Paimer had the right to her beliefs.
She may have had the right 1o refuse to say the Pledge of
Allegiance. However, she was not free to disregard the pre-
scribed curriculum. The state, acting through local school
boards, has the power to teach students the values of the
community. When balanced against disruption of the schoo!
and the legitimate goal of inculcating the children with
patriotic values, Palmer’s religious freedom was secondary.

The courrs upheld her Jdismissal.

Wasilewski v. Board??
Edwin M. Wasilewski, a highly regarded tenured teacher
at Milwaukee’s Boy’s Tech High School, taught two ]2th-
grade speech classes. In his classes, he discussed houses of
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prostitution. He walked from desk to desk and told each boy
whether he looked old enough to gain admittance. He told
vulgar stories. He described the act of breaking the hymen of
a virgin and implied that he was speaking Jrom personal
experience. Finally, he discussed premarital sex withour indi-
cating that it was against state laws.

Wisconsin law says that teachers may be dismissed for
conduct which transgresses the bounds of good behavior or
which constitutes inefficiency. Wasilewski was dismissed. He
appealed to the courts, contending that_he had violated no
specific rules or warnings.

In reviewing administrative actions, the court said, the
rude is that “‘findings of the board upon the facts before it are
conclusive if in any reasonable view the evidence sustains
them."*’ Here the findings of fact amply supported the charge
of lack of good behavior. Wasilewski had gone beyond the
bounds of propriety.

Limits on the Powers of School Officials

First Amendment freedoms are fragile. They need breathing
space to survive. Thus, the courts permit some latitude to those who
exercise freedom of speech.?*> Academic freedom gives teachers some
discretion in judging whether material is suitable for or relevant to
instruction. Given the presumption of some latitude, the courts have
said that teachers cannot be punished for conduct involving First
Amendment rights unless the conduct has been proscribed in clear
and precise terms.

Need for Prior Notice

One of the strongest defenses that a teacher can mount in an
academic freedom case is lack of notice. The courts recognize that
teachers are professionals who act in a sensitive area. They appreci-
ate the need to give teachers discretion in making instructional
choices and shield them from the fear that higher authorities will
issue an after-the-fact ruling against them. The California Suprerne
Court remarked in Morrison v. California: |

Teachers, particualarly in the light of their professional exper-
tise, will normally be able to determine what kind of conduct
indicates unfitness to teach. Teachers are further protected
by the fact that they cannot be disciplined merely because
they made a reasonable, good faith, professional judgment in
the course of their employment with which higher authorities
later disagreed.**
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The absence of prior notice was a factor that worked in the
favor of Keefe, Sterzing, and Webb. In the Webb case. the court
found that school officials had failed to give clear and precise direc-
tions to the new drama coach. In the Sterzing decision, the court was
careful to note that his supervisors, though concerned about his
teaching of controversial issues, had not given him definite instruc-
tions. In contrast,, Ahern was given specific instructions to stop
discussing- corporal punishment and get on with her economics
lessons. She was punished, not for her intemperate outburst, but for
her persistent defiance and disruption. Similarly, in unilateraily
deciding to resume the use of Carcher in the Rye, Harris defied legiti-
mate school authority. His defiance, however, was a solitary and
nondisruptive act.

Warning or notice is not always necessary. The court held that
Wasilewski had gone far beyond the boundaries of good taste and
judgment. His professional training and good sense should have
restrained his actions. Prior notice was not required.

First Amendment Freedoms

The state and the local community are endowed with the
responsibility for setting the school curriculum. This is established
law. School boards and school administrators have the authority to
define the curriculum. Thus, the focus of this discussion has been on
the function of academic freedom as a defensive shield to protect
teachers who inadvertently provoke criticism and whose professional
judgments are challenged. It would be a mistake to cosclude, how-
ever, that the First Amendment can be abrogated by prior notice or
explicit prohibitions from supervisors. :

Academic freedom acts as a restraint on the powers of the com-
munity and its representatives on the schocl board. As noted in our
discussion of the Epperson case, the Sunreme Court majority held
that the state may not violate First -im-~:dment rights in prescribing
the curriculum. Justice Abe Fortas wrote, *‘It is much too late to
argue the state may impose . . . any conditions . . . however restric-
tive they may be of constitutional guarantees.’’** In kis concurring
opinion, Justice Potter Stewart identified what he thought was one
limit on the state. ‘‘A state is entirely free, for example, to decide
that the only foreign language in its public school system shall be
Spanish. But would a state be constitutionally free to punish a
teacher for letting his students know that other languages are also

Q
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spoken in the world? I think not."’ \

What are the limits on the discretion of school authorities? The
Epperson, Wilson, Sterzing, and Keefe decisions illustrate some of
the limits. School officials may use a variety of decisional bases for
selecting subjects to include in the curriculum, but the Epperson
ruling said that some kinds of reasons are unacceptable. Specifically,
religious doctrine cannot dictate the curriculum. In the Wilson case,
the court said that local community prejudices could not subvert the
intentions or interests of the state. The Sterzing ruling said that when
school officials employ a teacher to teach a course they should not
(thcugh it is not clear that they could not) limit his freedom to use
appropriate professional tools and skills.?” In Keefe, the court ruled
that although school officials or parents may be unhappy about the
use of a specific word or article, a teacher has a right to use relevant
material under appropriate circumstances.?*

Rational Basis for Restrictions

Some recent cases dealing with library censorship suggest that
the courts are gradually establishing an additional limit on the discre-
tion of school officials. Several courts have maintained that the
criteria for selecting or rejecting material must be rational or the
result of a systematic procedure. There are many reasons why school
authorities may choose one book or topic over another.?” Libraries
have physical limits; the school day is short; there is much to teach
and learn. The community may prefer to emphasize particular topics
or values. As long as the decision is not clearly unreasonable, the
courts will nnt substitute its judgment for that of school officials.

Some criteria, however—particularly those that implicate First
Amendment values—may require more than a rational basis.’® A
Massachusetts district court has ruled that local school officials must
demonstrate substantial or legitimate government interest in order to
justify censorship.?' The Tinker case established that schools cannot
suppress student expression unless the forbidden conduct threatens
to interfere substantially with the school’s function. It follows, the
Massachusetts court held, that school officials must demonstrate
some need on the order of school. discipline in order to justify
censorship. ' |

The Sixth Circuit Court of Appeals issued a similar ruling in an
Ohio case. The Strongsville Board of Education voted to remove
Cat’s Cradle and Catch 22 from the school library. The court con-
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————
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cluded that .the books were removed be€cause (he board found their
content objectionable and distasteful. The coury ruled that the board
could not *‘place conditions on the us€ Of the library which were
related solely to the social or political tagres of school board
members.’’3?

The difference between personal taste and reasoned judgment
may not always be clear. As noted, cOUrlS recogpize the authority of
school officials to determine the basic custficuly . Distinguishing the
good from_the bad, the sound from th€ Unsgoynd, the classics from
the trash is not censorship. Nevertheless, tven those courts that have
accepted, in‘the guise of *‘selecting and winnOWing,” what looks to
many like censorship have been at pains to emphasize that nothing
like the thought-control pmeasures challenged in Epperson are
involved.?® Teachers remain free to disCuss bggks. Students remain
free to buy and read books. No system Of thought is outlawed or
unmentionable.

In summary, teachers gre expected 1O use gOOd judgment. They
may not disrupt the educational process; they should not substitute
their own judgments for those of their supervisors; and they
generally should not use profanity Or Vulgar lJanguage. When a
teacher’s judgment is challenged, th€ courys will consider the
maturity of the students, the weight of Professignal opinion, and the
relevance of the challenged materials or acti\rity to the course.

The absence of prior notice can giv€ & teacher the benefit of the
“doubt. Additionally, evidence that sup€rvisors gnew of, acceded to,
or supported the contrcversial curriculum chojce should absolve the
teacher of responsibility. Teachers whoO Intend to use material or
techniques which they think might b€ Contrgversial should first
obtain the support of their supervisors- Even a minimal leve! of
supervisory awareness and approval of the tescher’s activities can
shield a teacher from harmfy] attacks.

- Prior notice or prohibition by suP€rVisors does not eliminate
academic freedom. State and school officials 5re limited as to the
kinds of conditions they impose on the copgitutional rights of
teachers and stucdents. The courts ar€ avajlgple to teachers_and
students whose rights are vioplated. ] O

Teachers require latitude and discretion. Freedom of expression
and the educational needs of students demand 5 certain amount of
instructional discretion. As a recent Court of Appeals decision

Q . -
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noted, teachers cannot be made to read from a script prepared or
approved by the school board: *‘Censorship or suppression of
expression of opinion even in the classroom should be tolerated only
when there is a legitimate interest in the state which can be said to

require priority.’”**
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| 7.
FREEDOM
 OF SPEECH
AND ASSOCIATION

Can a public school teacher criticize the school board? Make a
speech in favor of higher pay? Advocate war, peace, or Christian
love? Organize a union, a teach-in, or a sit-in? How does tenure
affect First Amendment rights?

The First Amencdment to the U.S. Constitution says, in part,
‘“Congress shall make no law abridging freec iom of speech or the
right of the people peaceably to assemble and petition the govern-
ment.”” Under the due-process clause of the Fourteenth
Amendment, the First Amendment applies to states and their sub-

_divisions, including school districts.

These freedoms are precious to all Americans and especially so
to teachers. As intelligent, educated, involved members of the com-

~ munity, teachers are likely to make use of the opportunities these

freedoms protect. As people responsible for instructing impression-

" ° able youth in a highly visible setting, teachers are likely to be scruti-

nized in terms of their personal behavior. As public employees,
teachers have sometimes been vulnerable to intimidation.

. First Amendment freedoms may be more important to teachers
now and in the near future than they were a relatively short time ago.
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“The accelerating and expanding efforts of teacher organizations give

more teachers a stake in freedom of association. The pressures of
RIF, retrenchment, and inflation have encouraged many teachers to
take a more-active interest in school board decisions. International
pressures, as represented by Iranian hostilities and Russian expan-
sionism, may increase demands for political conformity.

Freedom of Association

The right to associate may- be the teacher’s most important
right. Few t=achers are orators, and few individual teachers feel a
need to speak out or petition. However, it is often useful or neces-
sary for individuals to band together in an attempt to influence
policies. On such occasions, it is important to have not only the right
to associate with a group but also the right to disassociate one’s self
from particular positions or activities of the group.

Teachers have a right to associate with and join groups,
including teachers’ associations and unions. .Further, individual
members cannot be held responsible for positions or acts of a group
of which they are unaware or in which they did not participaie. The
U.S. Supreme Court has confirmed these rights in three landmark
decisions going back to the 1950s.

In Wieman v. Updegraff (1953), the court said that a state could
not classify innocent association with knowing association. The deci-
sion was a respoanse ‘0 a challenge to an Oklahoma loyalty oath
statute that made membership in a so-called subversive organization
grounds for dismissal from public employment. The court said that
the law was unconstitutional: public employees could not be fired
‘*solely on the basis of organizational membership, regardless of
their knowledge concerning the organizations. . . .””!

The Supreme Court went further in protecting the freedom to
associate in Shelton v. Tucker (1960). Shelton challenged an
Arkansas law that required teachers to file annual affidavits listing
organizational memberships and contributions. This was clearly an
attempt to intimidate the teachers, to discourage teachers from join-
ing or contributing to any group. The court said: ‘‘The vigilant pro-
tection of constitutional freedoms is nowhere more vital than in the
community of American schools.”’? The Arkansas statute went
beyond legitimate inquiry into the ﬁtness and competence of
tmchcrs.
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Keyishian v. New York Board of Regents (1967) is the capstone
in the evolution of the right\ of association. Here, a tcacher
challenged a Board of Regents fule that made membership in an
organization on a subversive list prima facie evidence for disqualifi-
cation. As in the Wieman decision, the court ruled that the state
could not classify innocent membership with knowing membership.
The court added that the state must prove-a particular member’s
intent to further the presumed unlawful aims of the organization.®

The Wieman, Shelton, and Keyishian decisions protect teachers’
rights to join-and participate in groups tha may be unpopular with
school officials or the community. They cut the ground from under
efforts to hmit teachers’ group activities through guilt-by-associa-
tion methods.

Federal courts have explicitly extended freedom of association
to the right to join a teachers’ union. A Seventh Circuit appeals
court made this clear in a 1968 decision, Mclaughlin v. Tilendis.*
McLaughlin was an untenured teacher who claimed he had been
fired because of his union activities. The district court that first
heard the case ruled against McLaughlin, saying that a union could
jeopardize the ability of the school to function. In reversing the
. lower court, the appeals court .noted that the state did not outlaw

unions and that school officials had not accused McLaughlin of
engaging in illegal or disruptive acts. Even if the record had shown
thzt the union had committed illegal acts, McLaughlin’s union
membership per se would not justify charging him with the misdeeds
of the organization. If McLaughlin had, in fact, been fired for
belonging to the union, school officials had violated his civil rights
and were liable for damages.

Associational rights are not limited to affiliation. Teachers can
work for a group, speak for it, or even work to supplant it with

another group.

Greminger v. Seaborne?®

Ron Greminger was president of the Community
Teachers Association. a long-time affiliate of the Missouri
Srate Teachers Association. When tne school board denied
teachers a salary increase, Greminger sought the assistance of
a rival group, the Missouri National Education Association
(MNEA). The school board members considered the MNEA
a radical union-oriented group and a disruptive force. They
refused to renew Greminger’s contract.
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A district court jury found that the board had violated
Greminger’s First Amendment rights. In affirming the
decision, the U.S. Court of Appeals found that, although
there was some animosity among Greminger’s colleagues
because of the change in affiliation, there was no disruption
of school operations or the educational process. Greminger
did not harass other teachers or the board. Nor did he make
statements that were deliberately false or reckless.
Because school officials had violated Greminger’s
" constitutional rights in disregard of settled, indisputable law,
they were liable for damages.

Freedom of Speech

Teachers have the right to free speech. Protected spcech
includes school-related statements that are critical of the school
administration and speech related to organizing fellow teachers. The
free-speech right also extends to speech that is not related 10 school
affairs. Comments about controversial political or social issues, both
on and off school grounds, are protected.

Speaking Out on School Issues
Pickering v. Board of Education, a 1968 U.S. Supreme Court
decision, is the foremost teacher’s rights decision. It is nothing less
than the teacher’s Magna Charta.

Pickering v. Board of Education®

Marvin Pickering was a teacher in and resident of the
Lockport, lllinois, school districr. Fe was upset by what he
thought was duplicity in efforts by school officials to seil a
bond issue. He wrote a long, rambling letter to the local
newspaper thar virtually accused the administration of lying
about numerous aspects of its budger and building plans. The
letrer was scathing. It portraved the administration as a gang
of scoundrels.

The school board dismissed Pickering for making false
statements and impugninz the integrity and comperence of
the board and school administration. His actions, they said,
were ‘‘detrimental to the efficient operation and administra-
ticn of the schools.’’

Illinois courts upheld Pickering'’s dismissal. The Illinois
Supreme Court ruled that (1) teachers do not share the citi-
zen’s right to criticize public officials; (2) Pickering’s accepi-
ance of a teaching position obliged him to refrain from
speaking about the schools in any way that did not promote

Q l :? .
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A

the interests of the schools: and (3) it was the responsibility
of the school board to identify these interests. There !""‘;f;

however, a strong dissent. which managed 10 highligh b
miscarriage of freedom. The U.S. Supreme Court find'y
overruled the lllinois majority.
The Supreme Court decision, delivered by Justice , ’;
SOOd Mamha”. held COHCIHSI'VCI)P thar teachers do share W”.
citizens the right to speak out on public issues. If @ reacher s
statements are substantially accurate, they provide no
grounds for dismissal unless school officials can prove "€

caused disruption. Even if the statements are inaccural¢: ,a
showing of disruption is still required unless school offict@"

can’ prove that the statements were .kinowingly Jfals€
reckless. -

The Pickering case dealt with disruption in a narrow €Ohtey,
Marshall said that Pickering’s comments were not disruptivé® ‘?e_ci_lusé
he did not criticize his immediate supervisors but instead CFtiCizq q
people with whom he had no normal daily contact.

' .The disruption aspect was later clarified by the Supreme Coy,
in the Tinker case and subsequent decisions.* In 7inke/ V-
Moines, the court said that disruption had to be real and subStantiy, -
mere apprehension of disruption or desire on the part of SC}}%‘
authorities to avoid discomfort is not enough to overcomeé the rig
to free speech. Expressive activity cannot be proscribed or PUMishe,
unless it ‘“‘materially disrupts classwork or involves substantial dig_
- order.”” Tinker has become the standard for the courts if teacher
speech cases.

Not all expression by a public employee is constitutioﬂﬁmy Pro_
tected. The determination of what speech js protected Involy
balancing the rights of the teacher, as a citizen, in commenting o
matters of public policy against the interest of the state, as €MPOye,
in promoting the efficient operation of a publjc service—in thiS >
the schools. The Pickering case concerned criticism ©f Publjl
officials sent to a newspaper. Does the right to free speech extend o
private commiunications of a public employee? )

Free speech is a means of assuring that individuals will 20t 1,
afraid to express their ideas before the community. Should !t algy
protect a teacher who tries to press her opinions on her sup€rV!S0rg,
A recent Supreme Court decision found that it does: -

Givhan v. Western Line Consolidated School District’ -
Western Line Consolidated District, g rural MississiPP’
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school system_ \yas integrated by order of the federal courts.
Bessie Givhan, 4 black teacher. was critical of the school
admfmstra‘tion ’s racial policies and practices. The principal
charged thar spe displayed an insulting and hostile attitude
towards the ggministration and that she made petty and
unreasonable gemands. After Givhan was dismissed, she

, c[aim:d discrimination and violation of her freedom of
speech. .

After two days of testimony, the district court ruled in
Javor of Givhap, Givhan’s criticism was not constant, the
court said; the principal could identify only rwo specific
occasions. The criticisms were not petty; they dealr with
employment p,qciices which Givhan thought were racially
discriminatory,  The court concluded that the district had
Jired Givhan 1o, rid themselves of a critic of policies that were
conceivably discriminatory. Her dismissal was a violation of
the First Amepgment.

The Fifth Circuit Court of Appeals reversed the deci-
siqn- GEVhan_ it said, was a public employee who had
privately vojceq complaints and expressed opinions to her
immediate Superior. The purpose of the free-speech right, the
court said, wgs 1o permit public employees to inform the
COMMURIty, no: single out a supervisor to serve as an audi-
ence for Privarely expressed views. Thus, the court would
effectively remove constitutional protection from any teacher
who tried to g4 through channels to correct an inequitable
situation.

The U.S. supreme Court disagreed. Although previous
Jree-speech gecisions had involved public criticism, this
Jactor was no, crucial. The high court ruled that a teacher
Who arrdnges 1, speak privately with a supervisor rather than
express criticism publicly does not forfeit free-speech rights.

e S,

The cases citeg above suggest several of the limits on a teacher’s
freedom of speech. A teacher’s speech may not disrupt the school or
jeopardize working rejationships. It may not be reckless or know-
ingly false. It mus; geal with issues of a public nature, not merely
address personal proplems. Two other court decisions further illus-
trate the limitationg on free speech:

-

Amburgey v. Cassady*® .

) GT ace Ampurgey was a nontenured teacher working as a
librarian qr the Rowan County High School in Mobrhgad.
Kentucky. She \was dismissed. She challenged her dismissal
on Jree-speech grounds. )

he court said that the evidence presented ar trial sup-

Q - L I

ERIC | 2




Freedom of Speech and Association 125

ported the following facits:

® Amburgey had shoved the superintendent after a board
meeting.

e She had rold teachers and custodians, using profane
language, that the principal and superintendent were unfir
Jor their positions.

e She had rhreatened ro shoot the superi.tendent and
remarked that both the principal and superintendent ougk:t
to be killed.

The judge noted that the First Amendment protects a
teacher’s right to criticize internal school operatic::s. 4buse
of this right, however, removes the teacher’. protection.
Society’s acceprance of the risks inherent in al’'owing people
to make statements of personal views does not extend to
insulting and profane staterments that do nor touch on factual
issues of public or private concern: ‘*The First Amendment
has never been a shield for intemperate personal vilification
of another."’

In deciding :+::om to employ, it was appropriate for the
board to consider the disruptive effect of Amburgey’s
intemperare language.

Jones v. Bartle'!

Jones, a probationary reacher, attended an open meetring
of the school bo.ard. He tola the board rhat he was not happy
with his placement, and he questioned the integrity of his
supervisors. He called one a “‘liar.”” The board dismissed
Jones.

The judge who heard the dismissal appeal characterized
Jones’s comments as violently abusive and personally
defamatory: ‘‘To publicly label and indelibly brand an
administrative officer to his employer with such personal
invective goes beyond the permissive limits.”” In upholding
the dismissal, the judge also noted that (1) the superintendent
had investigated Jones’s charges and found them baseless; (2)
Jones’s charges could have revived previous.racial problems
and disruptions in the school; and (3) therewas no likelihood
of any future arniable professional relationship.

Amburgey and Jones crossed the boundary lines of free speech.
Their comments were reckless, incendiary, personal, and false.
Nevertheless, the courts understand that it is not always easy for a
teacher to identify these boundaries, and they have been particularly
sensitive to the problems of teachers involved in labor negotiations.
For example, in Roberts v. Lake Central School Corporation the
court heard the case of a teacher who had been fired for telling a
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meeting of teachers that the school a. .ministration was trying to buy
them off with little items at the expénse of big items. The court said
that such statements represented the typical rhetoric of a negotiator
and that the administration had been oversensitive. The statements
were not so critical as to cause disruption.*” |

A second case, Puentes v. Board, dealt with the president of a
teachers’ union who had written a letter criticizing school officials.
He was subsequently dismissed for unbecoming conduct and insub-
ordination. The court ruled that he had been denied freedom of
speech. The letter, the court said, was strident and excessive, but no
worse. Although the letter contained factual inaccuracies, these were
based on observations not accessible to the teacher and, therefore,
not slanderous. Further, the letter caused no deleterious effects
within theé school system.'?

Speech is only one of the school-related expressive activities
protected by the First Amendment. It also protects petition and
written communication between teachers. -

Downs v. Conway School Districe'*

The superiniendent of the Conway School Districe had
allowed an open incinerator near a school play area. When
Mrs. Downs, a teacher, complained about the irritating
smoke and the hazardous conditions for children, the
superintendent rold her that no one else had complained. So
Mrs. Downs surveyed other teachers, by writing personal
notes. The superintendent, stung by the teacher’s action, told
her that her contract would not be renewed. The court
defended the teacher’s right ro petition and denounced the
superintendent as an authoritarian incompelent.

In a second petition case, the Los Angeles City Board of Educa-
tion tried to prevent teachers from circulating a petition in opposi-
tion to a funding cutback. The California Supreme Coure ruled that
the school was the most effective place for teachers to communicate
with each other. Furthermore, ‘‘government has no interest in pre-
venting the sort of disharmony which results inevitably from the
mere expression of controversial~ideas.”’ “The school board cannot
demand that teachers refrain from criticizing policies or sharing
ideas.'®

Not only do teachers have the right to communicate, school

' officials cannot deny them the use of such facilities as mailboxes,

lockers, and lounges. A federal district court overturned a New York
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school board’s regulation which prohibited the use of faculty mail-
boxes for the distribution of literature.'®* The court said that the
board had no absolute right to restrict the use of such facilities. The
tension and turmoil incidental to collective bargaining were not
sufficient justifications for prohibition; the board would have to
demonstrate disruption ©r material interference with school
activities.

Speaking Out on Political and Social Issues

While school-related issues are often a teacher’s area of greatest
concern, many teachers have also felt the need to express their views
on broader political and social issues. Courts have supported the
rights of teachers to adopt and express opinions on controversial
issues borh in school and in the community.

Speaking out in school. The public schools have a long tradmon
of limited involvement in social and political affairs. Schools are set
apart—some would say isolated—as havens for contemplation. The
governmental structure of education and the political independence,
nonpartisan nature, and a political administration of school districts
has enhanced this image of noninvolvement.

The Supreme Court’s Tinker v. Des Moines decision rejected
the- proposition that the schools ough: to be protected from the
currents of public controversy and change. Justice Fortas wrote:
““Students may not be regarded as closed-circuit recipients of only
what the state chooses to communicate. They may not be confined
to the expression of those sentiments that are officially approved.” '’
Adopting Justice Brennan’s language in the Keyishian free-associa-
tion case, Justice Fortas reiterated that the classroom was pecuiiarly
the ‘‘marketplace of ideas’’ and that the natior’s future depends on
leaders identified through ‘‘wiae exposure to the robust exchange of
ideas which discover truth but of a multitude of tongues, rather than
through any kind of authoritative selection.”’

Teachers have the right 1o take positions on political cr social
issues and to express their opinions in school. Furthermore, school

thorities cannet force teachers to take positions or participate in
activities that conflict with their convictions. However, the right to
have and express opinions is distinguishable from the freedom to
advocate, proselytize for, or set up an alternative to the approved
~curriculum. In the classroom, a reacher must strive to present alter-
natl\:e\perspectives fairly rather .han to sell a particular perspective.
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The classroom is supposed to be a markeiplace, not a monopoly.
The teaching profession is commit-=? :5 political neutrality.
Practically all teachers believe that in .he :iassroom they should
_ adopt a pose of neutrality ana nonpartisansnip. Th<y believe that to
do otherwise would be irresponsible. However, there have been
instances when teachers felt they could not in good conscience avoid
expressing their true feelings about particular issues.

- James v. Board*'®

Charles James, a teacher in upstate New York, wore an
armband to school on Moratorium Day to protest the Vier-
nam War. He was dismissed.

In his order to reinstarte James, Judge Irving Kaufman
of the U.S. Court of Appeals noted several points in James’s
favor. First, citing the Tinker decision, he observed that
teachers’ speech should nct be more restricted than students’
speech. Second, although a teacher may have a more-
pervasive inflicnce on students than other students have,
James had not proselytized or attempted to persuade his
srudents that his values ought to be their values. Third, the
students were sufficiently mature—16 or 17—to view the
armband as a benign symbolic expressior. of the teacher’s
personal views. Finally, there was no disruption.

Russo v. Central School District No. I*°

The day ar Sperry High Schoo! began with the Pledge of
Allegiance and a salute to the flag. Everyone rose and saluted
as the pledge was read over the intercom system—everyone
except Susan Russo, a probationary teacher.

Russo believed thar the phrase ‘‘liberty and justice for
all’’ was empty and that to mouth the words was hypocrisy.
Although she stood up with her home-room students and
faced the flag, she neither pledged nor saluted. A second
home-room teacher did, however, lead the students in the
ritual.

School officials did not become aware of Russe’s lapse
for many months. At the end of the year, they did not renew
her contract. She sued for violation of her free-speech rights.

In court, school officials gave six reasons to justify
Russo’s nonrenewal. The judge dismissed these as ‘‘trim-
mings to cloak the conduct of the board. " The real issue, he
said, was ‘‘whether a reacher could be discharged aon the sole
ground of her refusal to comply with a school regulation
which required her to participate with her class in rhe Pledge
of Allegiance.”’ -

The answer was no. The Supreme Court had already

14,
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decided, in West Virginia v, Barnett, tAa! Studep,s could not
be compelled to say the pledge.*' In the absence f disruption
or efforts to proselytize. Russo’s behavior was pyprected.

Although a teacher has the right to réfuse g participare,
the court said that the state gnd school board hg.,. 4 substan-
tial interest in flag salute programs: “It is g proper and
appropriate function of owur educational S¥sten, ;o instifl in
young minds a healthy respect for I he Symbols of our
national government.”’ FHowever. reguidlions jecigned to
achieve this goal must be drawn so as 710! 10 sqp (pe vitality
of First Amendment freedoms.

The court ordered the poard ro reinstate R,,cso.

James and Russo had particular political commitments which
they brought with them into the school. In both ca¢es, the commit-
ments were expressed symbolically; the teachers gid not disrupt the
school program or seek converts among the€ studepts. Teachers are
not, however, limited to symbolic expressions of their commitments.
‘They may prepare or sign petitions.?? They Mmay qjgiribute political
literature.?* They may also tell students hoWw they feel about issues.

Moore v. Gaston County Board of Educqrion®*

George Moore Il was student-teaching ip pne Gasron
County (North Carolina) schools. One day he sypgiruted for
a seventh-grade reacher: Ayl went well Until tp,o gfrerroon
class in the history of Africa, Asic, and 1he AMiqqe East.

The students told Moore thar the assi&nmepn,; concerned
the development of religions in the Middle Eas, They were
not prepared to recite, 50 he gave them 15 Minueg o read the
relevant seven pages. Moore’s efforts 10 €ncoyrgge discus-
sions were, nevertheless, stymied until, follo Wing rhe text, he
asked the students about the evolution of Hebrqic peliefs.

The word “‘evolution®’ syruck a nerve. A ;. Jent asked
Moore if he believed thar humans had descended from
monkeys. Moore responded that evolulion .,,c a valid
theory. Another student asked if Moore believeg (par Adam
and Eve were the first people. He answere€d thq, pe thought
that the story was symbolic of the unity 0f Maniind and not
to be taken literaily. In response to additiong; guesrions,
Moore revealed that he did nor atrend church, gi4 not know

- what a “soul’” was, and did not believe 11 life gfer death,
heaven, or hell. '

The next day, school aurhorities 8ave€ Moore pis walking
papers. In court, they accused him of Ieach,',,g his own
religion to a captive audience, lacking raPPoOrt wirp students,
and attacking and ridiculing the srudents’ beliegs Tpe judge,
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however, concluded that Moore had been discharged for dis-
cussing taboo maitters in an unaccustomed manner. The
Jjudge said, ‘‘The inference fairly arises that if his responses
had conformed to the locally accepted dogma, he would not
have been discharged.”’

The judge ruled that the school had violated Moore's
First Amendment free-speech rights. By summarily terminai-
ing his student-teaching assignment without a hearing, rhey
also violated his right to due process and equal protection of
the laws. In addition, by discharging Moore jfor his
comments on Darwinian theory and biblical beliefs, school
officials violated the establishment-of-religion clause.

Teachers ‘may bring their personal political and social commit-
ments into the classroom. However, they should exercise restraint.
Teachers must not attempt to impose their beliefs on their students.
They must not interfere with the curriculum. They must not defy
reasonable requests of supervisors. And they must not disrupt the

school.

Birdwell v. Hazelwood School District*®

Beauregard Birdwell, an algebra teacher at Hazelwood
High School in Missouri, was dismissed in the middle of the
contract year for disruption of the orderly and disciplined
operation of the school. He appealed his dismissal.

The activities that caused him to be fired began when it
was announced that military recruiters would be on campus.
Birdwell thought that the principal should first have con-
sulted teachers and students. Fe told his students that they

were 4.000 strong c..d that military visiters would nor be

tolerated by students at a nearby university. The courr said
that these statements were ‘‘infused with the spirit of violen:
action. ' Later, Birdwell confronted the military personnel in
the school hallway and told them thar they were notr wanted.
The court labeled this an ‘‘overt attempt to saborage the
visitation program by either disrupting the smooth operation
of the program or by attemptring to induce the military per-
sonnel to-leave the school premises.’” The court concluded

" that Birdwell's actions were designed not to further the

marketplace of ideas, bur to limit competition. In addition,
he had put himself in the position of policymaker and
enforcer in opposition to established school policies.

La Rocca v. Rye City School District*®
Joan La Rocca was dedicated to the tenets of an obscure:.
reiigious organization. She was dismissed from her teaching
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Job afrer a hearing panel concluded thar she had proselytized

. Students to attend the organization’s meetings. La Rocca had
preached her religion’s beliefs under the guise of offering
stud_.nts guidance: She had used her authority as a reacher to

. recruir students. She had used her office for prayer sessions.
She had disobeyed her principal’s order to stop proselytizing.
The panel concluded thar her use of school! hours and
property for these purposes suggested that the public school
was proselytizing i’.f violation of separation of church and
staze.

La Rocca appealed to the courts for review of her
dismissal. The court ruled that’the record showed substantial
evidence ihat she had violated the establishment-of-religion
clause and the state constitution, which prohibits the use of
stare property for religious purposes. Dismissal was not dis-
proportionate to the offense, especially since La Rocca rold
the hearing panel she did not feel required ro abide by the
principal’s directive to cease proselytizing.

Speaking out in the communiry. It follows logically that if
teachers are protected when they express gontroversial opinions in
school, they are also protected when they speak in the community.
Neither school officials nor concerned citizens may take advantage
of the teacher’s position as a public employee to stifle free
expression. A quick review of four decisions illustrates how the
courts have protected teachers from retribution for their expressive
activities outside school.

In Jervey v. Martin (1972), a teacher at a junior college wrote a
letter to Redbook magsz.: n1e praising an article on premarital sexual
relations and saying he planned to use it in his class. He was dis-
charged by the school but reinstated by the court.?’” While school
officials have a say in what enters the classroom, they have no
authority to regulzte a teacher’s opinions.

In Montgomery v. White (1969), a Texas teacher challenged the
school board’s bazn on all political activity other than voting. The
U.S. District Court overruled the ban on the grounds that it stifled
personal liberty and threatened popular government.?*
| In Johnson v. Brarch (1966), the contract of a black teacher
active in civil rights in the community was not renewed. Knowing
that the civil rights activity was protected, the school board gave
other reasons for firing the teacher. After examining the stated
reasons for dismissal, the U.S. Court of Appeals said they were so
trivial as to render the nonrenewal arbitrary and capricious.?

Q
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Finally, in Woodward v. Hereford Independent School District
(1976), the contract of a Texas Englisti teacher who-had already
successfully completed six éne-year contracts with the school district
was not renewed. His nonrenewal followed shortly after he had been
elected president of the local American Civil Liberties Union
(ACLU). Reviewing the facts, the court concluded that only the
ACLU activities were involved; nothing else of consequence was
mentioned by school authorities. Since Woodward’s activities were
protected by the First and Fourteenth Amendments, he was
reinstated.?®

Tenure and the First Amendment

How does tenure affect free speech and association rights?
What if the position is only part time or temporary?

Tenure or full-time status are not relevant to the possession of
First Amendtaent rights. Nobody-—probationary, Rart-time, or
tenured—can be fired, nonrenewed or punished in any other way by
a public school for asserting their constitutional rights. The Supreme
Court siated this clearly in Perry v. Sindermann:

For at least a quarter-century, this court has made clear that
even though a person has no !‘right>’ to a valuable govern-
mental benefit and even though the government may deny
him the benefit for any number of reasons, there are some
reasons upon which the government may not rely. It may
not deny a benefit to a person on a basis that infringes on his

constitutionally protected interests. . . . Thus the
respondent’s lack of a contractual or tenure ““right’’ to
reemployment . . . is immaterial to his free-speech claim.?’

Many of the cases discussed in this chapter have involved non-
tenured teachers, among them Keyishian, Shelton, McLaughlin,
Greminger, and Russo. Moore was a student teacher. All prevailed,
. the status of each notwithstanding.

How Teachers Can Protect Their Rights

Freedom of association, speech, and petition are teachers’
rights. However they are not handed to teachers on a silver platter.
Teachers must understand their rights, claim their rights, and some-
times go to court to defend their. rights. Teachers who feel that
school authorities are violating their constitutional rights can go to

14,



Freedom &6/ Speech and Association 133

the federal courts and sue for various types of relief. including an
injunction to prevent further interference, reinstatement if the

teacher has been transferred or fired, and damages if the teacher’s

reputation has been hurt.

The federal courts have procedures for adjudicating dismissals
or other school-imposed sanctions when teachers allege that their
constitutional rights have been violated.?? The initial burden of
proof is on the teacher—to show that the decision was actually based
on the school board’s disapproval of the exercise of constitutionally
protected rights. The teacher must prove that the exercise of rights
was constitutionally protected and it was a substantial or motivating
factor in the school board’s decision. If the teacher can prove these
allegations, the school board must demonstrate by a preponderance
of evidence that it would have reached the same decision without
regard to the protected conduct. The federal district court hears the
evidence and determines the true reasons for dismissal.

There is no question that the need for a teacher to prove that
constitutionally protected activities were a direct cause of .punish-
ment is a demanding requirement. However, it is designed to protect
both teachers and school authorities. The courts generally can be
counted on to support the exercise of protected rights. But they
cannot allow a First Amendment defense to shield incompetence or
other justifiable grounds for teacher dismissal.

For example, in Doyle v. Mt. Healthy, Doyle claimed he was
not renewed because of his union activities and because of a phone
call to a local radio station in which he complained about a faculty
dress code.?*? The school board claimed he was not renewed because
of his ‘‘immaturity’’ and *‘‘lack of tact,’”’ as exhibited in both the
radio station call and other incidents. The ‘‘other incidents’’
included publicly arguing with a cafeteria worker and a teacher,
calling students ‘‘SOBs,’’ and making a rude gesture at some unruly
coeds. The question was: Was Doyle dismissed because he exercised
constitutionally protected rights, or would he have been dismissed
anyway?

Once the teacher has shown that punishment was a direct resuit
of the exercise of protected freedoms, the only defense available to
school authorities is to show that the teacher’s activities resulted in
disruption. As the Supreme Court has emphasized since the Tinker
dec;ision, authorities can limit expressive or associational activity
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only if it ‘‘marterially disrupts classwork or involves substantial
disorder or invasion of the rights of others.”™**

A teacher whose rights have been violated by public officials is
entitled to reinstatement and damages. School authorities have tried
to claim that they are immune—that they cannot be sued for
damages. They are not immune. Supervisors who violate the rights
of subordinates are personally liable for damages. Local governing
bodies may be held liable if official action is determined to be
responsible for deprivation of rights protected by the constitution.?*”

Under the federal supremacy clause, federal courts have rejected
school governments’ claims to absolute immunity under common
law, sovereign immunity, or statutory immunity. As the court noted
in the McLaughlin union-membership case, school administrators
‘‘retain only qualified immunity, dependent on good-faith
action. . . . At best, defendants’ qualified immunity in this case
means that they can prevail only if they show that the plaintiffs were
discharged on justiftable grounds.’’** The constitutional right to
association is so well established that the McLaughlin court did not
even suggest the possibility of a defense based on good-faith
ignorance of protected rights.

More recently, in a student rights decision (Wood v. Strickland,

1975), the Supreme Court attempted to clarify the limits of school
government immunity. School officials should understand that
actions taken in good-faith fulfillment of their responsibilities and
within the bounds of reason will not be punished. The standard 1is
that an official ‘*‘must be acting sincerely and in the belief that he is
doing right, but an act violating a student’s constitutional rights can
be no more justified by ignorance or disregard of settled, indisput-
able law . . . than by the presence of actual malice. . . . [A] school
board member . . . must be held to a standard of conduct based not
only on permissible intentions, but also on knowledge of the basic,
unquestioned constitutional rights of his charges.’’*’

A teacher’s rights to associate, assemble, speak, and petition are
basic and unquestioned. The Supreme Court has been consistent and
steadfast in affirming these rights. Responsible officials, school
administrators, and supervisors cannot plead good-faith ignorance
when called to account for violating them.
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8.
LIFE-STYLE CHOICES

What is “proper”? What 1s “socially acceptable”? What. iS
legal? The answers to such questions changed dramatically during
the 1960s 2nd 1970s. The value of conformity declined. The valu€ of
individuality rose. ‘‘Alternative life styles’> gained accepfaiCe,
People’s hair styles, clcthing, places of residence, and leisuré-tme
activities became recognized as extensions of their personaliti®s-

General tolerance for individual rights can be chronicled. in
terms of changes in laws restricting personal freedom.' Laws 38212t
birth control, abortion, pornography, and fornication were Stfuck
" down. Laws against victimless crimes—prostitution, drug. use,
gambling, curfew violation, homosexual practices—Wwere often
enforced haphazardly. Laws that protectzd indjviduals from 2Tbi.
trary search and seizure or police action were strengthened- -

Laws also expanded individual rights, Young people gained the
right to vote at age 18. Women were recognized as equal in emP Oy-
ment, general civil status, and even school athlerics. Older 2dults
gained the right to keep their jobs rather than retire at 60, 62, ©F 65.

... These changes in attitudes and laws have had conssi‘-'-"'rable
impact on the lives of teachers. In the not-so—good—and not-s?.
ancient—old days, communities took an active interest in the P}’b_hc
and private lives of teachers.? A teacher’s friends, visitors, S
ing, dancing, drinking, worshiping, marrying, and parenting were all
considered legitimate concerns of school authorities. Teachers Were
expected to consume inconspicuously and to refrain from offending
local business interests. They were expected to be nonpbli.’.ical and
nonpartisan. A teacher’s political energies were 10 be
channeled into such neutral civic affairs as the Community Chest,

Q
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the Girl Scouts, and the YMCA. Even the League of Women Voiers
was considered somewhat suspect. -

Today, teachers can have private lives, and they can make sig-
nificant choices in their life styles. Local boards, local administra-
tors, and local busybodies cannot investigate or regulate every phase
of a teacher’s existence.

This is not to say that there are no limits on a teacher’s personal
freedom; some legitimate demands associated with the job have been
recognized by the courts. The school system, as an employer, can

_require its agents or representatives to present themselves in-a way
that enhances the image of the school. The state or school syste™n, as
a representative of the public, may require public employees to con-
form to certzin rules or regulations as a condition of employment.
The public may reasonably expect teachers tc conform to particular
moral or sociocultural standards as a condition for entrusting minor
chiidren to the care of the school.

What are the limits to teachers’ rights to pursue their own life
styles? Two issues are relevant: (1) How does a given behavior affect
students, coworkers, or the school? (2) How important is the
behavior or activity to the teacher’s sense of self?

A teacher’s personal behavior may have positive or negative
effects on students, colleagues, or the school, or it may have no
effect. Courts have held that teachers’ activities can be constrained
legitimately if they threaten to harm students or jeopardize educa-
tion through their harmful effects on collegial or supervisory rela-
tionships. Benign behavior is acceptable; harmful behavior is not.

. It is the responsibility of the local board of education to deter-

mine what is harmful. This is part of the board’s representative
responsibility. Courts have given boards wide latitude and discretion
in deciding whether a teacher’s activities are harmful. However, their
judgments and actions cannot be arbitrary or capricious. A school
board must demonstrate that its determination is the result of a
reascned process and that there is evidence to support its belief that
a teacher’s behavior is harmful to the school. This does not mean
that school officials must poll the students or faculty. The
prefessional judgments of people with appropriate experience and
information form an adequate basis for making such a
determination. '

It is not always easy to know what is harmfu!l. There are varying
degrees of harm.. A teacher’s activities may be more harmful or less
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harmful to a school. Therefore, a second consideration—the
teacher’s right to privacy—is used to balance the consideration of
potential harm. The following questions must be asked: Is the harm
so great that no interest of the teacher can justify the teacher’s
activity? Or is the teacher’s interest in the activity so important to his
or her sense of self that the school ought to adjust to it?

Courts have tried to determine what i1s important to the indi-
vidual by distinguishing between the ‘‘private person’’ and the
‘‘public person.’’

The public person is the individual as pres ted to others. The
public person is the sum total of an individual’s grooming, dress,
style of dealing with others, public statements, and public actions. It

is the manipulable self.
“The private self is the core person, with a unique combination

of values, behavior, goals, relationships, and needs.

The private persoy/p:otected by custom and law. Acts and
commitments that are kept to oneself are of no concern to society.
However, society, iqstitutions. and individuals-do makue decisiuviis
about which acts are truly private and which acts are phublic. In
general, sexual behavior, marriage, procreation, family life, child
rearing, and religion fall within a ‘‘zone of privacy™" that has gained
constitutional protection.’ They are private because they are the
subject of intimate decision making and because they do not affect
others adversely (and thus are none of their business). Governmenis
have no legitimate interest in these private affairs, and the individual
has the right to be left alone.

The public person enjoys fewer protections. Because changes in
the public person have less bearing on individual identity, it may be
reasonable to expect people to comply with certain kinds of norms.
Some aspects of the putlic person—dress, nair style, manner of
speaking—may have so little adverse effect on others that no effort
wiil be made to change them. However, a teacher’s pattern of inter-
action with students, colleagues, and parents is both public and
important. Similarly, public immorality and lawbreaking are both
harmful and public and, therefore, are legitimate concerns of
government.

Although society recognizes some areas of life as private, indi-
viduals may forfeit their right to privacy. Some people feel a need to
crusade for their life-style choice. Others are exhibitionists who
flaunt their controversial life styles. Still others focus public atten-
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tion on their private lives by misbehavior or indiscretion. Some live
in such tightly knit communities that discretion is not a real option.
The right to privacy can be lost by intention or by indiscretion.

By contrast, individuals may claim their right to prwacy if
behavior that first seems to be a matter of ‘‘mere appearance’’ can be
shown to be part of their private selves. Symbols of racial and
religious identity may meet this criterion. The head covering of a Jew
or a Sikh, a black man’s Afro haircut, or an American Indian’s long
hair m:. symbolize deeply held commitments.

Teachers have the greatest protection when their behavior is
private yand does not affect the schools. As behavior moves from
private to public in context and from benign to harmful in effect,
school autherities can exercise more control over the teacher.
Schools %exercise the greatest authority over teachers whose
behavior is both harmful and public. In such circumstances, teachers
have little protection.

The dimensions of teachers’ life-style freedom may be clarified
by examining seven areas: appearance, sexual behavior, marriage
and pregnancy, retirement age, crime, alcohol and drugs, and

residency.

Appearance

School authorities may make and enforce reasonable regulations
governing a teacher’s dress and appearance. Arguments about the
definition of *‘reasonable’” have filled arbi ration sessions and
courts.

Why do school boards and administraticns want to regulaie the
appearance of teachers? Three arguments are common: First, the
teacher sets the tone for the classroom. A teacher whose appearance
is sioppy or unconvennonal or tasteless is setting an inappropriate
tone. Second, the teacher represents the schoo! and the teaching
profession to the public. Appropriate professional dress can enhance
the image of the profession and increase respect for the school;
inappropriate dress can provoke negative assessments. Third, it is
ecsier to enforce student dress codes if teachers adhere to compar-

able rules. .
Teachers have used both academic freedom and the right to

privacy as arguments against dress regulations.
The core of the academic-freedom argument is that a teacher’s
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appearance is a form of communication which is protected under
freedom of speech. The courts have rejected this line of reasoning on
two grounds: first, that the academic freedom of public school
teachers 1s, itself, restricted—school authorities can regulate a
teacher’s speech; second, that dress is not *‘pure speech’’ but, rather,
an educational method that a teacher uses to influence student
response. Thus, a disagreement between a teacher and an adminis-
trator or school board about dress is a disagreement about educa-
tional methods. The teacher’s opinion is entitled to no greater
consideration than that of the school board and its administrators.
Because the court is not in a position to judge among educational
methods, decisigns about appropriate dress should be made by
those to whom tHe legislature and the people have given administra-
tive authority.

The reasoning on the basis of privacy is more complex. Gener-
ally, court decisions have been congruent with the theory of teacher

freedom.
The courts have held that the state, as an employer, may have a

legitimate interest in regulating and restricting the rights of
employees. They have rejected challenges to that legitimate interest.
A. policeman’s challenge to hair-style regulations was rejected by the
J.S. Supreme Court as ‘‘trivial’’; the majority decision in Kelly v.
Johnson said that hair-style regulations implicated ‘‘only the more
general contours’’ of protected constitutional rights.* The only con-
stitutional issue raised by hair-style regulations is whether the regula-
tion is so irrational that it may be branded arbitrary. Any reason for
the regulation is reason snough. The rights to privacy and liberty are
available to protect personal decisions more basic than those
involving hair style. !

The courts have used this line of reasoning to reject the argu-
ments of several teachers who have wanted to dress in nonconform-
ing styles. In Miller v. School! District, the court upheld an Illinois
school’s ‘dress and grooming regulations against a teacher who
claimed he had a right to appear as he wished.* In Tardif v. Quinn,
the court upheld the dismissal of a Massachusetts teacher who wore
very short skirts.® In East Hartford Education Association v. School
District, a Connecticut court upheld the school board’s right to
require male teachers to wear ties.’

One form of nonconforming dress that has been protected is
religious garb. At least two $tate courts and one state legisiature have

-
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upheld the right of teachers to wear religious dress. In Rawlings v.
Butler, the Court of Appeals’ of Kentucky heid, ‘*‘the dress and
emblems worn by Sisters (of the Roman Catholic -church) do not
deprive them of their right to teach in public schools.”” And in
Moore v. Board of Education, an Ohip court ruled that, in the
absence of statute or regulation, ‘‘religious garb may be worn by
teachers in teaching in public schools.””® The Arkansas legislature
has passed a law that specifically recognizes the right of teachers to
wear religious garb: ‘‘Hereafter, any teacher may wear the clothing
of any established and recognized religion in the public
schools. . . .77'° '

Religious dress is not, however, protected in all states. Oregon
law specifically prohibits wearing such clothing: ‘‘No teacher in any
public school shall wear any religious dress while engaged in his
duties as a teacher.””'' A similar statute exists in North Dakota.
Where such statutes exist, they have been upheld in state courts.

Other aspects of appearance have also been_ protected in court
decisions. Courts have ruled, for example, that facial hair is not a
trivial aspect of appearance. Unlike clothes, a beard cannot be put
on and taken off at will, nor can it be temporarily covered during
school hours. Because facial hair is not a trivial aspect of appear-
ance, rules about it must meet a higher standard than rules about
clothing. Courts have defined that standard as ¢ reasoned belief that
failure to enforce the regulation (against nontrivial aspects of
appearance) would harm the school. If harm cannot be established,
the rule cannot remain; privacy and liberty interests prevail. Gener-
ally, school authorities have not been able to demonstrate that a
beard on a teacher creates a harmful effect. ' ,

Two case on beards can be cited. In Braxton v. Board, a black
teacher who was fired for growing a goatee argued that the goatee
was an expression of heritage, culture, and racial pride. The court
accepted his argument and ruled that his dismissal was illegal
because it had been arbitrary, discriminatory, and racially moti-
vated. The court noted that there was no personal-appearance regu-
lation against wearing a beard and that no disruption had resulted
from the beard.'s

The absence of disruption or other evidence of harm is the criti-
cal component of a second case, Finor v. Pasadena City Board of
Education. Finot was transferred from classroom teaching duties to
less-desirable home teaching duties after he grew a beard. In his suit
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against the board, he claimed a liberty interest in the beard. The
court ruled that, in the absence of evidence of harm to the school,
Finot’s transfer was arbitrary and could not stand.'’ 4

. Obesity has also been prctected as a nontrivial aspect of appear-
ance. An applicant for a substitute teacher's license in New York was
rejected on the grounds of obesity. She sued; the court said that a
rule against hiring fat people was arbitrary and capricious.'* Simi-
larly, another district was told that it could not refuse to renew the
contract of a physical education teacher simply because she was
overweight. The court rejected the arguments that the teacher was
" not a ‘‘model of health and vigor’’ and that she might have trouble
demonstrating or teaching certain aspects of physical education. It
ruled that in the absence of evidence of specific harm to students or
the school, the teacher could not be termmated because of her

appearance.’?

Sexual Behavior

A teachier’s private life is protected. A teacher’s adherence to
conventional behavior in public is expected. Deviations from the
norm are noticed.

Some curiosity about the sex lives of teachers is unavoidable.
Sexual behavior is at the core of ‘‘morality’’ for many people.
Parents and other citizens may be legitimately concerned about the
moral standards of those who .teach.

Until recently, schools have been viewed as 1slands set apart
from the real world. The island protected students from the harsh
realities of life, work, and sex. School authorities and their most
vociferous clientele groups have preferred te maintain the image of
traditional family morality despite widespread evidence of dn orce,

teen pregnancies, and propaiscuity.
Courts. have ten to endorse this holier-than-thou stance.

Some judges have believed that the schools are the best hope for ihe
future. Others have simply felt that school boards, representing
conventional community morality, have the right and the duty 1o

promote this morality in the community’s schools.
‘“Conventional sexual behavior®’ consists of a husband and wife

engaging in intimate sexual relations within the privacy of their
home. Public disclosure that a woman is sleeping with her husband
cannot harm the students or the school. On the other hand, disclo-
sures about partner swapping, adultery, premarital intimacy, homo-
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sexual relationships, and other unconventional sexual behavior are
seen as potentially harmful.

It does not follow that school authorities are free to fire any
teacher who is involved in an unconventional sexual relationship.
The courts have recognized changes in prevailing attitudes and
behavior; they have conceded that sexual relations outside marriage
do not compromise the moral integrity of the teacher. The standard
recognized by the courts is that of harm to students or school.

There can be no evidence that the students or the school have
been harmed as long as sexual behavior remains private and
personal. However, any disclosure can diminish a teacher’s right to
privacy. Teachers who intentionally expose their private lives to
public view forfeit ‘their right to privacy. The same is true if they
expose their private behavior indirectly. If others expose a teacher’s
private behavior, their motives for doing so are relevant. Courts
have supported teachers whose isolated incidents of misconduct were
exposed for malicious motives.

Erb v. Iowa State Board of Public Instruction®®

Richard Erb was caught in an adulterous relationship
with another man’s wife. His own wife forgave him, and his
neighbors and friends seemed willing to forget about the inci-
dent. His employer, the local school district, renewed his
contract. The Iowa State Board of Instruction, however,
revoked his teaching certificate, calling him ““morally unfit.”’
Erb sued to get his certificate back. The court ruled that there
was not sufficient evidence to find Erb unfit to teach in fowa.
The incident was an isolated one; the circumstances were
unlikely to occur again. There was no evidence of harm to
the school or the community.

Reinhardt v. Board of Education'’

Elizabeth Reinhardt, a tenured teacher, had been
married for less than a month when she requested maternity
leave. Her child was due soon,

The board asked her to resign. When she refused, they .
fired her for immorality. '

- Reinhardt sued the board. An lllinois appeals court
ruled that her dismissal was illegal because there was no
evidence of harm to students, colleagues, or the school.

—

Fisher v. Snyder'®
The board of education fired Frances Fisher because
‘“men not related to her’’ stayed at her apartment. Haw did
the board know this? A door-to-door sales representative,

—
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who happened to be the wife of a local minister, paid a sur-
prise call on the teacher one Saturday morning. She reported

her ‘‘findings’® to the board.
Mrs. Fisher's case against dismissal was argued in a

Sederal district court. She claimed violations of her rights to
.association and privacy. The court ruled that her rights had
been violated and that there was no evidence of any impro-
priety that had bearing on any interest of the school board.

There was no proof of harm to students or the school.

The Erb, Reinhardt, and Fisher cases suggest some of the
boundaries of the teacher’s zone of privacy. Sometimes the zone is

constricted.

Sullivan v. Meade Independent School District'®

Kathleen Sullivan, a transplanted New Yorker, taught

elementaly school in Union Center, South Dakota. She lived

in a mobile home that the district provided. One day, her
boyfriend also moved:in.

. The arrangerment becarme known quickly. Parents com-

plained to the school board about it. School authorities told

- Sullivan thar they would disrmiss her if her boyfriend did not

leave.
The bo yfnend stayed. The board fired Sullivan. She

sued to retain her position.

The U.S. district court. ruled against Sullivan. It held
.that the teacher’s character and integrity were legitimate -
concerns. of her employer. It also said that her living arrange-

. meni was related to the educational process. The small com-
munity in which she taught was offended. Sullivan had dis-
regarded local norms. There was a potentzal of harm ro
students and the school.

There is an interesting.contrast to the Fisher case in Acanfora v.
Monitgomery Board of Education.?® Aca~fora was a homosexual.
The Pennsylvania Department of Education knew this when he was
granted a teaching certificate. The secretary of education announced
that he was issuing the certificate *‘‘reluctantly’’; he made the
announcement at a televised news conference. As a result of the
public disclosure, Acanfora was transferred to a nonteaching posi-
tion. He protested the transfer, and he made a number of radio and
television appearances to explam his position. The board dismissed
him. :

' When the case went te court, the court found that the original
transfer was arbitrary and unjustified: Acanfora had been discreet

Q

13x



146 . Teachers Have Rights, Too

about his private life; his activities had been well within his rights of

freedom of association. .
Nevertheless, the court upheld his dismissal. In Fisher v.

Snyder, the court was sympathetic to a teacher who had been victim-
ized by a community busybody. In Acanfora v. Montgomery, the
Court seemed to say that the teacher had been his own worst enemy.
The court ruled that Acanfora’s radio and television appearances
exceeded the bounds of reasonable self-defense. In making such
appearances, the teacher had shown indifference to the bounds of
propriety. He was, furthermore, likely to bring harm to the school
system. The court concluded that there was not only a right to
privacy but a duty of privacy.

The determination that a particular kind of sexual behavior is
harmful or that a teacher’s right to privacy outweighs potential harm
to a school is at best inexact. Thus, courts often feel obliged to give
the benefit of the doubt to the reasoned judgments of school

authorities.

Gaylord v. Tacoma School District No. 10*'

James Gaviord had taught at Tacoma’s Wilson High
School for 12 years without incident. A former student who,
on rthe basis of a private conversation, suspected that
Gaylord was a homosexual reported his suspicion lo the
school assistant principal. Gaylord admitted his homo-
sexuality to the assistant principa’, and he was discharged for
immorality. _

The trial court concluded that when Gaylord’s homo-
sexual status became known it impaired his teaching
efficiency. If he had not been fired, the result would have
been fear, cornfusion, suspicion, and parenlal hostility to the
school. oo
On appeal, the majority opinion of the Washington
Supreme Court began by focusirg on immorality as a cause
for dismissal. Immorality, the court said, is not to be con-
strued in its absiract sense apart from its effect upon teaching
efficiency or fitness to teach. Is homosexuality immoral?
Homosexuals do immoral and illegal things. Gaylord admit-
ted his status as a homosexual. Although there was no evi-
dence of overt acts of homosexuality, Gaylord did not deny
committing overt acts typical of homosexuals. Thus, he was
actively immoral while employed as a teacher. Furthermore,
the majority said, homosexuality is widely condemned as
immoral. A majority of people react negatively to homo-
sexuals. Thias Gaylord’s continued presence would harm the

school.
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The dissent argued first that there wus no evidence thur
Gaylord had ever commirtted an itlegal or immoral act. Mere
proof of homosexual status is insufficient to justifv a charge
of immorality. The school district had the burden of proving
that Gayviord was involved in an overt immoral or ilfegal uct.
Gaylord could not be expected 1o deny participation in acts
which were never mentioned or described by the school
board.

Second, the school district failed to establish that
-Gaylord’s teaching was impaired by his homosexuality.
Although he admitted that he had been a homosexual during
the entire time he had taught at Wilson High, his homo-
sexuality clearly had not impaired his teaching performance.
Speculation on what effect Gayvlord's homosexuality might
have on his future performance in the classroom was con-
Jecture. In the absence of any factual (as opposed to
imagined) connection between Gayvlord's homosexualitv and
his effectiveness as a teacher, the dismissal had violuted his

constitutional due-process rights.

Marriage and Pregnancy

For many years, the marriage of a female teacher was grounds
for her dismissal. In a study of teacher contracts in the 1920s,
William Anderson found that in 10 of 23 cities in his survey, a
teacher’s contract could be voided if she married.?? In 1925 E.E.
Lewis wrote, in Personne! Problems of the Teaching Profession:

A woman teacher’s marriage is equivalert to resignation in
the majority of American school districts. Where there are no
formal regulations, the policy is often pursued of refusing to
reappoint. Few school boards place married women on a par
with the unmarried except when they are widowed, deserted,
divorced, unencumbered with family duties, or need to make

. their own living.*?®

- .Although Anderson suggests that this practice was largely illegal
at the ume, courts were upholding dismissal for marriage at least as
late as the 1950s.3* Today, school authorities may no longer dis-
criminate against married persons, and there appears to be little
sentimen! for doing so. Indeed, state laws that forbid discrimination
on the basis of marriage seem like quaint reminders of bygone
prejudices.

Rules about teacher pregnancy have similarly changed with the
times. Only a short time ago, pregnant women were discouraged
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from participating in any acuvity, especially paid employment.
School authorities favored early leaves of absence on the grounds of
continuity of instruction, classroom control, and health and safety.

Marriage and pregnancy, like other areas of personal and family
life, are protected by the due-process clause of the Fourteenth
Amendment. The U.S. Supreme Court has held that because rules
about marriage and pregnancy directly affect basic civil rights, due
process requires that such rules must not needlessly, arbitrarily, or
capriciously impinge upon people’s lives. The question raised by
such %ules is whether they can be justified by the rulemakers.

In 1974, in Cleveland Board of Education v. LaFleur, the U.S.
Supreme Court ruled that arbitrary and mandatory leaves of absence
for pregnancy have no rational relationship to legitimate school
interests. The Cleveland board had required teachers to leave their
jobs after the fifth month of pregnancy. The court recognized the
fact that women and pregnancies are not uniform; they endorsed the
use of physicians’ certificates to establish both the :ime for beginning
a leave and the time for returning to work. The court did not specifi-
cally outlaw the use of uniform dates, but it did say that employers
would have to meet the burden of proving that such policies were
justified by the inability of the women to perform their jobs or by
administrative necessity.?’

Del aurier v. San Diego Unified School District*®

The San Diego School System required a pregnant
teacher ro take a leave of absence at the beginning of the
ninth month of pregnancy. When the district enforced this
policy on Karen DelLaurier, she sued to be allowed to work
until the onsetr of labor. .

The court analyzed the issue from two perspectives, Title
VII rsex discrimination) and due process.

Because mandatory maternity leave imposes a substan-
tial burden on women and not on men, it is on its face dis-
criminatory. Thus, the employer must give some legitimate
nondiscriminatory reason for its policy in order to defend
against a charge of sex bia- ['he school district presented the
following evidence: (1) it required the one-month leave in
order to provide qualified substitutes and, rhus, achieve ils
administrative and educational objectives and (2) the physical
candition and abilities of a woman in her final month of
pregnancy were sufficiently impaired so as to reduce her
effectiveness. The court accepted this evidence as a sufficient
defense ro justify discrimination.
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Del aurier’s due-process rights would have been violared
if the board's policy had needlessly, arbitrarily, or capri-
ciously impinged on her liberty right to bear a-child or if the
policy had unduly penalized her by not allowing her to show
why the rule should not apply in her case. In Cleveland v.
LaFieur, the Supreme Court had ruled that requiring teachers
to take leaves during the fifth month of pregnancy was arbi-
trary and a violation of due process. FHere, however, the
court said that the evidence of competent doctors and school
administrators was sufficient to justify mandatory leave
during the last few weeks of pregnancy. Furthermore, De-
Laurier had not been denied equal protection because the
district was able to show that the leave policy was rationally
related to important governmental objectives.

A strong dissenting opinion rtook issue with both of the
majority’s conclusions. The dissent argued, first, that
mandatory maternity leave imposes a special burden on_
women. All other health-related leaves began gnd ended on
dates chosen individually by teachers. The district enforced a
uniform date only for pregnancy leaves. -

Second. the dissent said, a district must show that dis-
crimination is necessary to ensure the safe and efficient per-
Sformance of a particular job. Thus, the district must show
that the ninth month of pregnancy presents problems that are
not presented by earlier stages of pregnancy or by other
temporary disabilities. While it is always convenient for an
employer to know when an employee will be absent, wh y
should advance notification be required only for pregnancy?
Why not also for elective surgery? Why couldn’t notice be
achieved by agreement between the individual teacher and the
district? Given the small number of teachers who actually
become pregnant and wish to teach into the ninth month,
why couldn’t the district cope with the uncertainty posed by
pregnancy the same way it copes with other incapacities?

Finally, Del aurier was a junior high school language
teacher who had minimal responsibilities for supervising hall-
ways and playgrounds. The testimony regarding increased
girth and loss of agility was more appropriate to elementary
school teachers, who must bend over small desks and super-
vise outdoor recreation. These concerns were not relevant to

DelLaurier’s particular job.

Retirement Age

In the 1970s there was increasing opposition to policies which
imposed retirement on people simply because they had reached a
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certain age and which made no allowance tor individual differences
in the effects of aging. In many cases, these challenges led to upward
revision of mandatory retirement ages. In some cases, mandatory’
retirement policies were eliminated. These changes came primarily as
a result of actions by Congress and the state legislatures in response
to the demands of senior-citizen groups.

Can a teacher be forced to retire at a certain age? Yes, but not
before age 70. The U.S. Congress outlawed age discrimination
against persons between the ages of 40 and 70 in the Age Discrimina-
tion in Employment Act amendments of 1978.°° Elementary and
secondary public school teachers may not be forced into retirement
before the age of 70.2* The previous age limit of 65 had been set by
the Age Discrimination in Emplovment Act of 1967.

The new act closed a significant loophole. Courts had inter-
preted the earlisr act as prohibiting the discharge of a worker
because of age unless the worker were covered by a bona fide retire-
ment insurance or pension program.:* Thus, employers were per-
mitted to retire workers covered by pension plans that allowed
involuntary retirement before age 65. The 1978 Amendments speci-
fically state that ‘*no employee benefit plan shall require or permit
the involuntary retirement of any individual . . . because of the age
of such individual.’"**

A state legislature has the authority to set a mandatory retire-
ment age for teachers which is consistent with the Age
Discrimination Act.’* The retirement age for teachers need not be
the same as that for other public employees.'* Local school districts
may not adopt retirement policies that contrav:-::« - r subvert the
intentions of state legislatures.

Although there have been a few notable ex.eyions, the courts
have been unsympathetic to public employees who have challenged
mandatory retirement laws. Led by the U.S. Supreme Court, the
courts have made it exceedingly difficult to challenge compulsory
retirement on constitutional grounds.'’ The consensus of the courts
is that the fixing of mandatory retirement ages for public employees
is a matter for legislative determination.’* Additional upward revi-
sions in mandatory retirement ages will come in the legislatures, not
in the courts. B

Public employees have mounted legal challenges 1o compulsory
retirem=nt policies primarily on grounds that such policies deny them
equal protection of the law. Why should a person be qualified to
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perform a job one vear and not qualified the next? Why should a
public employee be forced to retire at an earlier age than a compar-
able private employee?

The U.S. Supreme Court has rejected challenges based on
denial of equal protection. The court has held that compulsory
retirement of public employees is presumed to be constitutional.
Therefore, those who would challenge such a policy must show that
no legitimate state interest is served by the policy or that the particu-
lar policy is not rationally related to a legitimate state interest.

It is next 1o impossible to prove that any retirement policy is not
rationally based.'* As long as the facts on which any classilication of
employee is based could reasonably be thought true by the govern-
ment decision maker, the policy is constitutional. Those who would
challenge a policy must argue that the legislature had no reasonable
basis for making the decision. Legislative determinations stand if the
facts are arguable. Furthermore, the availability of other means to
achieve the same legislative goals is irrelevant. It is the prerogative of
legislators to choose from among competing aiternative policies.

L.ocal school district retirement policies also receive judicial
deference. However local policies must be consistent with state and
federal laws.'* Teachers have successfully challenged local policies
which forced earlier retirements than were specified in state laws.
For example, in Davis v. Griffin-Spaulding County Board of Edu-
cation, a Georgia school board forced a 68-year-old teacher to retire
despite a state law that set 70 as the retirement age. The court
awarded the teacher back pay and retirement fund contributions that
wouid have been made had she been allowed to continue to teach.?”

Furthermore, although court decisions on compulsory retire-
ment suggest that any reason can justify such a policy, some reason
must be established. Ggult v. Garrison involved an lllinois teacher
who was forced to retire at 65.'* Hlinois law does not force teachers
to retire at any particular age; however, it did remove teaure protec-
tion at age 65.'® School districts were permitted to contract with
teachers over 65 on an annual basis or hire them as substitute
teachers at much lower pay. The school board involved in the Gault
challenge failed to present any evidence to justify ils compulsory
retirement policy. Thus, the court ruled that the policy was not justi-
fiable. The court completely rejected the idea that the retirement
policy protected the district against employees who were unfit to
teach; normal dismissal procedures would accomplish this goal with
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gre  :r assurance and fairness. Finally, the court noted that remov-
ing tenure protection from teachers at age 65 represented denial of
equal protection. Without a jusrtifiable and rational state purpose,
the court could not sanction a total lack of procedural equality for
teachers when they reach 65.

The Gault case stands out as an exception. When pre=cnted
with reasons to justify the forced retirement of public employees,
most courts have accepted the reasons and rejected equal-protection
arguments. Thus, the issue of removal of tenure protection at a
specific age is left hanging.

The purpose of tenuie is to benefit the school system by provid-
ing stability of employment and protecting the school system from
the ill effects of partisan or political manipulation. In considering
school district retirement policies ccurts have accepted the desir-
ability of a mix of older and younger teachers.*® Newer and younger
teachers are identified with educational innovation and flexibility.
Thus, it is not unlikely that courts would accept a legislative conclu-
sion that lenure protection should cease when teachers reach a
certain age. Teachers would still be protected from age discrimina-
tion; however, school districts would be free to dismiss teachers for
reasons other than cause, and teachers would oear the burden of
proving age discrimination. '

Violations of the Law

The law is a standard of acceptable behavior. For good or 1ill,
tzachers are examplars to their students. Teachers who fail to uphold
tne law or who flout the law are bad examples. Courts are under-
standably unsympathetic to them.

Criminal behavior, lawbreaking, and a pattern of contempt for
law are prima facie evidence of unfitness to teach. They easi'r come
within the meaning of the terms ‘‘justifiable cause’” and “‘sufficiont
cause,’’ found in numerous statutory lists of causes for teacher
dismissal. In addition, some states specifically include illegal
behavior as a cause for dismissal.*' In California, North Carolina,
Tennessee, and Texas, a conviction for a felony or for any crime
involving moral turpitude is grounds for dismissal.

It is not necessa:y for a teacher to be convicred of a crime. A
criminal act or advocacy of a criminal act can be sufficient basis for
a charge of teacher unfitness. In Board of Educarion v. Calderon, a-
teacher was dismissed after he was arrested for homosexual acts.*?
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' He was not convicted of the charge. The California Supreme Court
decision in support of the dismissal centered on the differences
‘between the standards required in criminal and civil actions. The
court requires that guilt be proved beyond a reasonable doubt to
sustain a criminal conviction; the school board requires only a
preponderance of evidence to support dismissal.

By contrast, an Ohio court reversed the dismissal of a teacher

who was convicted of a misdemeanor.

Hale v. Lancaster Board of Education*’

Edward *Tale was a new math reacher in the Laricaster,
Ohio, school : ..em. One evening he struck a parked car and
lefr the scene of the accident withour stopping or filing a
report. Later, he was arrested, convicted of a misdemeanor,
and senrenced to a fine of 350 and ten ‘duys in jail,
suspended. Soon afterward, the school board gave him a

hearing and rerminated his contract.
Ohio says that a teacher’s contract cannot be terminated

except for gross inefficiency or immorality, for willful and
persistenr violations of rules, or for any orher good and just

cause.
The O%io Supreme Court noted that the unnamed

““other good and just cause’’ must be a fairly serious matter.
Though Hale’s behavior may have reflected adveisely on his
character and integrity, this single, isolated incident was not

serious enough to represent just cause.

Use of Alcohol and Drugs

Education authorities express continuing concern about the
effects of drugs and alcohol on students. The numerous state laws
that require instruction in the harmful effects of drugs and alcohol
attest to this concern.

Tenure laws also reflect this concern. In a number of states,
abuse of drugs or alcohol is cited in the law as grounds for
" dismissal.** Some states incorporate such grounds under the
umbrella of unfitness, incapacity,  or incompetence: oxher statutes
are more explicit. Texas, for example, inciudes ‘‘drunkenr:-;:.'" as a
lawful cause ~or discharge. North Carolina cites “ha-‘.!t -1 or
excessive use of alcohol or nonmedical use of a co- .rolled
substance.”’ )

Alcohol abuse and alcohol-inspired antisocial behavicr have icd
to numerous dismissals. In Bradford v. School District, a South
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Carolina teacher was fired for public drunkenness and for assaulting
a police officer. A federal court ruled that South Carolina law gives
school trustees the right to discharge teachers for good and sufficient
reasons—and that the teacher’s behavior met that criterion.** In
Hunter v. Board, a Washington state teacher who had a history of
alcohol abuse was fired after he pleaded guilty to driving while under
the influence of intoxicating liquor. The Washington appeals court
upheld his discharge for “‘excessive drinking.’’** A California court
came to a similar conclusion:

Watson v. State Board of Education*’

Joseph Watson, a California teacher, had been convicted
of six alcohol-related offenses during the ten yvears preceding
his application for a general secondary teaching certificare.
When the certificate was denied, he sued.

The appeals court ruled thar (1) Waitson’s use of alcohol
was out of conirol and he was not a proper counselor to
young people; (2) as a public drunk, Warson was a bad
example of communiiy standards; and (3) Watson’s disregard

Jor law was a bad example for students. The court said that

Watson’s behavior would give students a bad example of
proper respect for law and authority. Thus, the denial of his
teaching certificate was appropriate.

Governing Board v. Brennan*®

Garnet E. Brennan, a Marin County teacher, filed an
affidavit in support of a friend who was arrested and con-
victed for possession of marijuana. In her affidavit, Brennan
said she used marijuana daily and knew ir was nor harmful.

On learning of the affidavit, her school board Sired her.
She sued for reinstatement.

The court ruled against her. It noted rhat she nor only
had admirted ro an illegal act, she appeared ro consider her
illegal use o; rnarijuana to be moral and proper. Further-
more, she had made the starement knowing rthat her views
would be publicized.

Competent evidence on the probable negative effect of
her conduct on student artitudes and behavior justified her

dismissal.
Despite the evident bias against teachers who engage in this type
of behavior, it is important to note that the teacher is entitled .o all

the protection of due process before dismissal. Furthermore, courts
tend to require school boards to demonstrate the connection between
the behavior and teaching responsibilities.

l\’ |
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In Lindgren v. Board, a teacher was dismissed after he was
arrested for driving without a license and for drunk driving (third

offense). The Montana Supreme Court said:

Dismissal of a teacher under contract requires a showing of

- immorality, unfitness, incompetence, or violation of the
adopted policies of the trustees. The initial letter of dismissal
failed to substantiate any causal relationship between
appellant’s violations and his performance of teaching
duties. This court does not find, as a matter of law, that
violations for driving under the influence of intoxicating
liquor and driving without a valid driver’s license are tanta-
mount to ‘“‘immorality, unfitness, incompetence, or violation
of the adopted policies of such trustees.”’*®

It seemns likely that in preparing the initial dismissal letter, the
trustees could have substantiated the «susal relationships if they had
understood the law.

Residency

Public employees have no right under the federal Constitution
to live wherever they wish.?*® Fortunately, most school districts are
content to let teachers iive wherever they wish. Residency has been

an issue primarily in large urban districts.

States and local governments, including school districts, may

lawfully require employees to live within the boundaries of the
employing government. Prior residency ir the district cannot be
made a condition of emplocyment. However, a goverument may
require employees to move into the district and t0 maintain resicv:icy
while they hold the#® positions. Furthermore, a government may
lawfully establish a residency requirement and require nonresident
employees to establish residency by some reascuable future date.

In conclusion, the life-style revolution has come and gone, leav-
ing new laws and cour: precedents that have clarified and expanded
the teacher’s zone of privacy. Teachers are now assured fair treat-
ment in conflicts with school officials over their personal choices and
protection from illegitimate encroachments on their privacy.

'y
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RELATED
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in the ERIC System

: The resources described in this section have been entered into
the ERIC (Educaticnal Resources Information Center) system. Each
is identified by a six-digit number and two letters: ‘“EJ’’ for journal
articles, ““ED’’ for other documents.

If you want to read a document with an ED number, check to
see whether vour local library or instructional media center sub-
scribe to the ERIC microfiche collection. (For a list of libraries in
your area that subscribe to the ERIC system, write to ERIC/ChESS,
855 Broadway, Boulder, Colorado 80302.)

If an ERIC collection is not accessible, or if you want a personal
copy of the document in either microfiche (MF) or paper copy (PC),
write to ERIC Document Reproduction Services (EDRS), Computer

- Microfilm International Corporation, P.O. Box 190, Arlington,
Virginia.  All orders must be accompanied by payment in full,
including prepaid postage. Prices (correct as of September-1, 1980)
are cited for each ED document. (Note that for some documents
paper copies are either not available or must be ordered from the
publisher or distributor instead of from EDRS.)

If your local library does not have a journal article that you
want, you may write for one or more reprints to University Micro-
films, 300 North Zeeb Road, Ann Arbor, Michigan 48106. The
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of article, author’s name, date of issue, volume number, issue
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General

. Bright, Myron H. “‘The Constitution, the Judges, and the School Administrator.”
° NASSP Bulletin 63, no. 424 (February 1979), pp. 74-83. EJ 196 061.
Reviews U.S. Supreme Court and federal appellate court decisions re students’
and teachers’ rights, particularly due-process rights.

Drake, Jackson M. Landmark Cour: Cuses Affecring School Governarnce, vol. 2.
Tempe, Arniz.: Arizona State University, Bureau of Educational Research and
Services, 1979. EDRS price: MF $0.83, P/~ $4_82; plus postage {68 pp.). ED 168 192.

-~ - Reviews landmark decisions of the U.S. Supreme Court on various kinds of
schoc! issues.

Fascher, Lovis. **The Civil ~.zhts of Teachers in Post-Industrial Socicty.’" High

School Journal 61, no. 8 (May 1978), pp. 380-392. EJ 184 431.
Sketches the major recent developments in the civil rights ~7 .cachers.

Loewenthal, Alfred, and Robert Nielsen. Bargaining for Academic Democracy.
Washington, D.C.: American Federation of Teachers, 1676. EDRS price: MF $0.83,
PC $1.82; plus postage (11 pp.). Also available from AFT, 11 Dupont Circle, N.W.,
Washington, DC 20036 (item no. 618; $0.25 per copy, $20.00 per 100). ED 169 817.

Discusses academic collective bargaining and its historica! foundations, pri-

marily at the university levei.

McGhehey, M. A, ed. School! Law Update— 1977. Topeka: National Organization
on Legal Problems in Education, 1978. EDRS price: MF $0.83; plus postage (371
pp.). Paper copy not available from EDRS; order from NOLPE, 5401 S.W. Seventh
Ave., Topeka, KS 66606 (59.95). ED 169 635.

A collection of 26 addresses on issues related to school law at all levels, pre-
sented at NOLPE’s 23rd annual convention.

Stern, Ralph D., ed. The School Principal and the [ aw. Topeka: National Organi-
zation on Legal Problems of Education, 1978. Not available from EDRS; order
from NOLPE, 5401 S.W. Seventh Ave., Topeka, KS 66606 (252 pp-; $11.95). ED
172 327.

A collection of 12 papers by experts in school law and administration dealing
with the role of the public school principal and its iczal implications.

Zirkel, Perry A., and Robert J. Martin. **‘School Boards Are Scoring More Victories
in the Supreme Court Than You Might Think.'’ American Schoo! Board Journal
165, no. 12 {(December 1978), pp. 43-44. EJ 192 408.

Points out that school boards have achieved the most success In court cases
invoiving student and teacher rights and responsibilities.

»

Job Protection

Ames, Peter J. ‘*“When Tenure Contracts Can’t Be Honored.”” AGB Reports 20. >.
6 (November/December 1978), pp. 33-40. EJ 194 373.

Describes a procedure for determining priorities for the termination of experi-
enced teachers which is based on the principie of “‘relatively less merit*’; a reburtal is

included.

‘*Ilowa Public School Teachers: Procedural Due Process Requirements for Contract
Termination.”” Drake Law Review 28, no. 1 {1978/79), pp. 121-145. EJ 207 991.
Examines the procedural due-process rights of tezchers in Iowa.
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Van Dyke, H.C., and R.N. Arkell. “*‘Human Rights Legislatioﬁ and the Employ-
ment of Teachers.”” Education Canada 18, no. 2 (Summer 1978), pp. 44-47. EJ 188

168.
Looks at teacher employment procedures in terms of what practices might be

considered discriminarory.
Yates, Michael D. **Public School Teachers’ Unions and Management Rights in
Pennsylvania.”® Journal of Collective Negotiations in rhe Public Sector 7, no. 1

(1978), pp. 61-72. EJ 186 755.
Analyzes contracts from various state school districts in terms of management

control, fiscal problems, and supply of teachers.

Professional Rights and Responsibilities

Miller, Pamela C. ‘*Copyright: When Is Fair Use Not Fair?*’ Educational Tech-

nology 19, no. 1 (January 1979), pp. 44-47. EJ 203 464.
Reviews section 107 of the Copyright Act of 1976 and discusses the concept of

fair use in terms of its implications for teachers and students.

Ochoa, Anna S Censorship: Does Anybody Care?’” Social Education 43, no. 4

{April 1979), pp. 304-309. EJ 198 695.
Focuses on the nature and extent of censorship in social studies materials and

msiruction in the United States and suggests ways in which teachers and prcfessional
organizations can and should deal with this issue.

Scort, William C. ‘A Middle-School’s Plan for an After-School Detention Pro-
gram.”’ NASSP Bulletin 63, no. 424 (February 1979), pp. 55-58. EJ 196 057.
Describes a detention program that emphasizes positive learning rather than
punishment.
Swan, Malcolm D. OQurdoor Education: Community Studies Through Field Experi-
ences. University Park, N.M.: ERIC Clearinghouse on Rural Education and Smali
Schools, New Mexico State University, 1979. EDRS price: MF $0.83, PC $4.82: plus
postage (72 pp.). Also available from National Educational Laboratory Publishers,
Inc.. 813 Airport Bivd., Austin, TX 78702 (EC-074; $6.50). ED 167 317.
Offers guidelines for planning field trips with students, including an explana-
tion of legal responsibilities and safety precautions.
Valente, William D. ‘‘Overview of Constitutional Developments Affecting Indi-
vidual and Parental Liberty Interests in Elementary and Secondary Education.”’

Paper prepared from an address delivered to the Lawyers® Clinic on Parental Liberty
in Education, Washington, D.C., December 1978. EDRS price: MF $0.83. PC

$3.32; plus postage (39 pp.). ED 168 174.
Reviews judicial and constitutional interpretations of parents’ options in

making educational decisions for their children and atiempting to influence public
school programs.

Personal Rights and Freedoms

Bayes, Bonnie, ard Patricia Lines, eds. The Peopie Power Papers: A New Birth of
Freedom. Seattle: People Power Coalition, 1977. EDRS price: MF $0.83: plus

postage (143 pp.). Paper copy not availabie.
Includes a section on freedom in public education which discusses the civil

rights of students and teachers.
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Flygare, Thomas J. **The Free Speech Rights of Teachers: Public v. Private Expres-
sion.’” Phi Delta Kappan 60, no. 3 (November 1978), pp. 242-43. E} 190 458.
Discusses the Givhan case, in which a teacher was dismissed for private rather

than public speech.

Honig, Doug. **Gay Teachers and the Right t0 Teach.® Educentric 42 (Spring 78).

pp. 13-14. EJ 183 646.
Describes a case in the state of Washington in which a teacher was dismissed for

“immorality’” after he acknowledged his homosexuality.

Middleton. Richard T. ** A Recent Mississippi Court Decision Affects Education and
Women's Rights.*’ Negro Educational Review 30, no. 1 (January 1979), pp- 47-52.
EJ 197 340.

Discusses the implication for women’s rights of the decision to employ school
teachers even thou -h they are unwed mothers.

O’Reilly, Robert C. **A Personnel Administration Problem for Schools: Equality,
Pregnancy and Disability.”” Paper presented at a meeting of the National Confer-
ence of Professors of Education Administration, Edmonton, Alberta, Canada,
August 1979. EDRS price: MF $0.83, PC $1.82; plus postage (21 pp.). ED 173 945.

Explains Public Law 95-555, which prohibits discrimination in employment on
the basis of pregnancy. childbirth, or related medical conditions.

Phay, Robert E. *‘Dress Codes for Teachers.'' Schoo! Law Bullerin 10, no. 1
(January 1979), pp. L. 11-12. EJ 196 120.

Reviews recent court decision upholding the right of school boards to set
~*reasonable’’ standards for teachers’ dress and hair styles.

Sinowitz, Betty E. *'The Teacher and the Law: Associctien Activity Rights.”™
Today’s Education 67, no. 2 (April/May 1978), pp. 20-21. EJ 186 144,

Explains constitutional and statutory remedies for protecting teachers’ right to
communicate and associate with one anotner in teacher organizations.




